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PREFACE. 



TN this little work I have not attempted to touch 
upon the general principles of the Law of Evidence; 
these form one of the most extensive and difficult 
branches of law, upon which there are many large 
and well-known English text books. The reason 
why I have prepared this compilation, and the pur- 
pose for which it is intended, are as follows: — 

I had already prepared and written a considerable 
part of a work on the Common Law Procedure 
Acts of 1865 (similar in plan to this one) when I 
found that, in order to render it complete as a guide 
for practice, it would be necessary to incorporate 
with it "The Statute of Evidence, 1864,*' or to 
prepare a separate work upon it, as a companion 
volume. I determined to adopt the latter course, 
because this work is adapted for use in all the courts 
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of the colony, and also for the use of magistrates, 
justices of tlie peace, and all who are empowered to 
hear, and receive evidence, while the other will be 
almost, if not entirely, confined to the Common Law 
Practice of the Supreme Court. 

I had at first intended to have included in this book 
a chapter on oral examination, interrogatories, and 
affidavits, but as full notes will be subpended to the 
sections of the Common Law Procedure Act relating 
to these subjects, I have thought it unnecessary to 
repeat the same matter. 

I make no claim to originality either of manner, 
or matter. The Act itself is mainly a consolidation 
of the improvements contained in recent English 
enactments, with a small modicimi of original legisla- 
tion (such as the 29th section, making a press copy 
of a writing admissible as primd facie evidence of 
such writing, without proof of comparison with, or 
notice to produce the original,) and my endeavour 
has been merely, to collect fi'om English text books 
and reports, and to publish in a convenient form, such 
information relating to the subject, as would be foimd 
useful in practice. 

I have added such decisions of the courts in this 
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colony affecting any of the sections of this Act as I 
could find in the published reports, and also an 
Appendix, the matter in which was originally mainly 
derived from the Second Report of the Common Law 
Commissioners, 1850 (published in 1853;) and which 
I have abridged, and ad^tpted to the Victorian Statute 
of Evidence, 1864. 

The text books from which the information has 
been gathered are the well-known treatises of Taylor, 
Roscoe, Best, and Starkie on Evidence, Day's Common 
Law Practice, and Chitty's Statutes. 
I Mr. A. W. Chomley has kindly furnished me with 
an Index to the Act. 

Space has been left between each of the sections to 
admit corrections, and additions. 

Fully aware of the many imperfections, and short- 
comings of this little work, I yet hope that it may be 
fomid to be of some service to both branches of the 
profession, and to all who may consult its pages. 

W. V. DRUMMOND. 

5 Temple Coxjkt, Melboitkne, 
1st March, 1871. 
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THE STATUTE OF EVIDENCE, 1864. 



VICTORIA. 

ANNO VICBSIMO SEPTIMO VICTOELE 
REGINiE. 



No. CXCVIL 

AN ACT 

TO CONSOLIDATE THE LAW OF EVDENCE.* 

[20th April, 1864.] 



BE it enacted by the Queen's Most Excellent 
Majesty by and with the advice and 
consent of the Legislative Council and Legis- 
lative ' Assembly of Victoria in this present 
Parliament assembled and by the authority of 
the same as follows that is to say : — 

1. This Act shall be called and may be cited Title of Act. 
as ''The Statute of Evidence 1864" and the 

* Published as a supplement to the VicUma Qavem- 
ment Qcuiette of Friday, I7th June, 1864. 

B 
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2 THE STATUTE OF EVIDENCE. 

sections thereof are arranged in Parts as 
follows : — 

Amrnge- Part I. — The mcans of obtaining evi- 

ment of *^ 

•eotioDs. dence. Sections 3 to 16. 

Part II. — The means of aflfording dis- 
covery to litigants. Sections 17 to 19. 

Part III. — Documentary evidence and 
penalties on its falsifications. Sections 
20 to 33. 

Part IV. — Substitutes for an oath and 
penalties on wilfcQ false statements. 
Sections 34 to 40. 

Part V. — Persons whose evidence may 
be received. Sections 41 to 44. 

Part VI. —^Privileges disabilities and 
obligations of witnesses. Sections 45 
to 49. 

Part VII. — ^The means of discrediting 
evidence. ^ Sections^^SCto 53. 

Part VIII. — Miscellaneous provisions. 
Sections 54 to 59. 



Repeal of 2. The Acts mentioned in the first schedule 

existing 

Acts. to this Act shall be and. the same are hereby 
repealed. 
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PABT I. 

The Means op OsTAiNiNa Evidence. 

3. It shall not be necessary to issue a sabpana 

- and sum- 

separate wnt of subpoena ad testificandum or monses to 

a separate summons for every four witnesses 

and any number of witnesses may hereafter 

be inserted in any such writ or summons for 

the same party in the same matter and no 

subpoena duces tecum or summons for the 

production of an original record shall be 

issued out of any court unless a rule of court 

or the order of a judge shall be produced to 

the proper oflScer of such court and filed with 

tim and unless the writ or summons shall be 

made conformable to the description of the 

document mentioned in such rule or order. 
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Order or 4. It shall be lawful for the Supreme Court 

commission 

irit^rTesMr ^^ ^^y j^dg® thereof in any action (a) or suit 
^*^ depending (b) in such Supreme Court or in 

1 Will. IV., ^ o \ / r 

c.22i.4. any county court or court of mines upon the 
application of any of the parties to such 
action or suit to order the examination on 
oath upon interrogatories or otherwise before 
some person to be named in such order of any 
witnesses within Victoria or its dependencies 
or to order a commission (c) to issue for the 
examination of witnesses on oath at any place 
or places out of Victoria and its dependen- 
cies ((f) by interrogatories or otherwise and 
by the same or any subsequent order or orders 
to give all such directions touching the time 
place and manner of such examination as well 
within Victoria and its dependencies as with- 
out and all other matters and circumstances 
connected with such examinations as may 
appear reasonable and just and it shall be 
lawful for every person authorised to take the 
examination of witnesses by any rule order 
writ or commission made or issued in pursu- 
ance of this Act and he is hereby authorised 
and required to take all such examinations. 

(a) This does not apply to criminal proceedings 
(Beg. V. Upton St Leonards^ 10 Q. B. 827.) 
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(6) The application for a commission ought to be 
made to the court in which the issue is to be tried 
{Bordeaux v, Bowe, 1 Bing. N. C. 721; 1 Scott, 608;) 
and see Hargrave v. Hargrave, 4 C. B. 648. 

(c) The commission is not a judicial writ, and 
therefore need not be tested in term time {Nichol v. 
AlUson, 17 L. J. Q. B. 355; 11 Q. B. 1006.) 

(d) This Act extends to cases where the witness 
is in foreign parts (Bain v, De Vetry, 3 Dowl. 516;) and 
see Duckett v. Williams, 1 Dowl. 291, 1 Cromp. and J. 
610; Pole v. Rogers, 3 Bing. N. C. 780; Norton v. 
Lamb, 6 Dowl. 181 ; Norton v. Lord Melbourne, 3 Bing. 
N. C. 67. See also Lumley v. Gye, 3 E. & B. 114. 
As to granting a commission to examine witnesses in 
an enemy's country, see Barrick v. Buba, 16 C. B. 492. 

(e) The granting a commission is in the discretion 
of the court {Duckett v. Williams, 1 Dowl. 291,) and 
the application will not be refused if it be made bond, 
fide and for the furtherance of justice (Lloyd v. Key, 
3 DowL 253; Baddeley v, Oilmore, 1 M. and W. 55; 
Westmoreland v. Huggim, 1 Dowl. N. S. 800;) but if it 
appears that the application is made for the purpose 
of delay the court will either refuse it, or grant it 
upon such terms as may appear to them just (DaUon 
V, Lloyd, 1 Gale 102; Sparkea v, Barrett, 6 Scott 402; 
Healey v. Totmg, 2 G.B. 702 ;) however, a bare sugges- 
tion that the witness i& unwilling to submit to a 
cross-examination, or that he is the son of the appli- 
cant (Camdhers v. Qraham, 9 Dowl. 947;) or the fact 
that the plaintiff, the party applying for the commis- 
sion, is not proceeding promptly in the cause, is not 
BufELcient objection {Weekes v. PaU, 6 Dowl. 462; 5 
Scott 713; De Rossi v. PolhiU, 7 Scott 836; Dye v. 
Benmett, 1 L. M. and P. 92.) 
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The commission ought to be applied for promptly 
after issue joined {Bridges v. Msher, dfc Moore and S. 
458 j) but it cannot issue until issue joined, unless 
perhaps with the consent of the parties (Mondel v. 
Steele, 8 M. and W. 300; Pirie v. Iron, 8 Bing. 143 ; 
Clutterhv^h v. Jones, 18 L. J. Q. B. 11 j 6 Dowl. and 
L. 251 ; Dye v. Bennett, 1 L. M. and P. 92, n. (a) A 
commission was granted for the examination of a 
witness before issue joined in an action on promises, 
where it was intended to try at the next assizes, and 
the party to be examined was a witness to actual 
promises, and was to sail in five days for South 
Africa, intending to remain there for eighteen months 
(Finney v. Beesley, 17 Q. B. 86, see Brawn v. MoUeU, 
16 C. B. 514.) 

The' application must be supported by an affidavit, 
stating that issue has been joined, and who the wit- 
nesses are to be examined (Ounter v. MeTear, 1 M. & 
W. 201 ', Doe d, Thome v. Phillips, 1 Dowl. 56 ;) though 
if the witnesses are out of the jurisdiction, and there 
be difficulty in furnishing their names, this will be 
dispensed with (Beresford v. Easthope, 8 Dowl. 294; 
Dimond v. Vallance, 7 Dowl. 590; Cow v, Kynnersly, 
1 Dowl. and L. 906 ; McHard/y v. Hitchcock, 11 Beav. 
93 ; Smith v. Pincomhe, 1 Hall and Twells 250 ;) that 
they are material, on the application for a oommission 
to examine a party abroad as a witness for the defen- 
dant, it must appear that there is reasonable ground 
for believing that the evidence will be -material on 
behalf of the defendant (Lcme v. Bagshaw, 16 C. B. 
576.) An order for the examination of a plaintiff in 
a cause as a witness on his own behalf may be obtained 
before appearance and on an affidavit, simply stating 
that the party is a material and necessary witness' 
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and he is about to leave the country on his usual 
business immediately, and that he is not likely to be 
back before the cause is tried, provided no facts are 
stated in the affidavit in answer, suggesting any sus- 
picion of any improper object in the application 
(Braun v, Mollet, 16 C. B. 614,) and out of the juris- 
diction of the court {Norton v. Lord Mdboume, 3 
Bing. N. C. 67; Healy v, Towng, 2C. B. 702; Baddeley 
V, QUmore, 1 M. and "W. 55; Lloyd v. Key, 3 DowL 
253 ;) or, if infirmity of age or illness be the ground 
of the application, an affidavit of a medical man, 
stating the nature of the complaint, pledging his 
belief that the witness will not be able to attend the 
trial of the cause will be necessary {Davies v. 
Lovmdes, 7 Dowl. 101; Abraham v. Newton, 8 Bing. 
274; 1 Moore and S. 384; 1 Dowl. 266; Pond v. 
Dimes, 8 Moore and S. 161; 2 Dowl. 730.) It 
has been doubted whether the pregnancy and the 
apprehension of immediate delivery of a witness be 
a case within the EngHsh Act, from which this section 
of this Act has been taken (Abraiham v, Newton, 8 
Bing. 274.) 

The commission may issue, omitting the usual 
clause requiring the commissioners to take an oath 
as such, where it is shown that such limitation is 
requisite in order to render the commission eflfec- 
tual (Clay v. Stephenson, 3 Ad. and E. 807; 5 Nev. 
and M. 318; Bollin v. MeiUdew, 20 L. J. C. P. 172; 
10 0. B. 898.) And where it appears reasonable 
the court will add to the order a Uberty to examine 
the witnesses vivd voce (Pole v. Rogers, 3 Bing. N. C. 
780.) 

Some particularity is necessary in drawing up 
the final order» It should state, first, the name of 
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the commissioner to execute the commission {Doe v, 
Phillips, 1 Dowl. 66; SteinkeUer v. Newton, 1 Scott, 
N. R. 148; OrevilU v. 8tuUe, 17 L. J. Q. B. 14;) though 
this is not, it would seem, absolutely necessary in 
orders for foreign commissions (Nichol v, Allison, 17 
L. J. Q. B. 355.) Secondly, the place of execution 
{Ih.) The omission to specify time and place is only 
an irregularity (Hawkins v. Baldwin, 20^L. J. Q. B. 198.) 
Thirdly, the names of the witnesses to be examined, 
if known, or some of them (Chmter v. M*Tear 1 M. and 
W. 201.) Fourthly, whether the examination is to be 
on interrogatories or otherwise (Pole v. Rogers, 3 Bing. 
N. C. 780.) Where depositions taken imder a com- 
mission founded on an order which omitted to state 
the place of execution, were given in evidence at a 
trial, the court set aside the verdict on the ground 
that the commission had issued without authority 
(GrevilU v. Stultz, 17 L. J. Q. B. 14; 11 Q. B. 997; see 
Steinkeller v, Newton, 8 Dowl. 579; Sims v. Henderson, 
17 L. J. Q. B. 209; 11 Q. B. 1015.) 

The same particularity will be necessary in framing 
the commission so that it pursues the order, and the 
return that it follows the commission (lb,) Where, 
therefore, a commission was directed to the Court of 
Commerce at Hamburg, directing the examination, and 
that the same should be sent to the Court of King's 
Bench, it was held that a copy of such examination, 
returned under the seal of the court, could not be read 
in evidence (Clay v, Stephenson, 7 Ad. and E. 185; see 
Atkins V, PaVnier, 4 B. and Aid. 377; Scott v. Van 
Samdau, 8 Jur. 1114;) and where the commission 
authorised the examination to be taken at Macao, 
and the depositions returned were taken at Canton, 
they were held inadmissible (Entwistle v. Dent, 8 
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L. T. 495.) Bnt where a oommissioii for the examina- 
tion of witnesses abroad directed the commissioners 
to reduce the examinations into writing in the 
English language^ and return the same, and to swear 
an interpreter to translate the oath, interrogatories, 
and depositions, it was held that the commission was 
well executed by the return of a translated copy of 
depositions, which had been originally taken in the 
foreign language, and six weeks afterwards had been 
translated by the interpreter into English {Atkvns v. 
Palmer, 4> B. and Aid. 377 ; see Doe d. Baker v. TFin- 
Chester, C. P., 17th April, 1850.) 

Original documents produced before the Commis- 
sioners must be transmitted with the depositions 
{Rex V. Douglas, 1 C. and K., 670 ; Alcoek v. The Royal 
Exchange Insurance Company, 18 L. J. Q. B. 121 ; 13 
Q. B., 292,) unless it be the usage of the country in 
which the commission was executed not to allow the 
removal of the documents (Alison v, Fvtmival, 1 C. M. 
and R. 277.) 

As to the mode of conducting the examination and 
cross-examination see Archbold*s Practice and Taylor 
on Evidence. The depositions, if properly taken and 
returned, may be read by either party {Proctor v. 
Lavnson, 7 C. and P. 629,) and if put in the whole 
must be read {Temperly v. Scott, 5 C. and P. 241 ; see 
Stephens v. Foster, 6 C. and P. 289.) It would seem 
not to be necessary to prove the order for the com- 
mission (Wickes V. Tanner, 10 L. T. 504; per Wightn^an, 
J.; Qreinlle v, Stulz, 17 L. J. Q. B. 14; 11 Q. B. 
997.) 

If there be any irregularity in the manner of pro- 
curing or executing the commission that will be the 
subject of after inquiry, and the depositions will not 
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on iba,t aooount be rejected at the trial [SieinheUer v, 
Newton, 8 Dowl. 579 ; 8ooH v. Van Sandau 8 Jur. 1114.) 
But if the depositions returned contained illegal 
questions or answers these may be objected to 
and struck out at the trials though they cannot be 
objected to by the party putting the questions (Hutchin- 
son v» Bernard, 2 Moo. and B. 1 ; Tufton v. Whitmore, 12 
Ad. and E. 370 ; WilUams v. WiUiams, 4 M.and Sel.497.) 
See oases collected in Chitty's Forms, 10th ed., p. 
177, n. (a,) and p. 184, n. (a) also Fischer v. Isatarafif 
(E. B. and E. 321 j 27 L. J. Q. B. 239,) where a com- 
mission was directed to a foreign court instead of to 
the individual judges thereof ; Valentine v, HaU (L. 
J. 35, Q. B. 121,) where the commission issued \o the 
judges of a foreign court, omitting the name of one 
of them; BuViam v. Hears (6 W. R. 597, Ex. T. T. 
1858,) as to the place where, and the time when a 
commission was to be executed ; Hodges v, Cohh (L. 
B. 2 Q. 6. 652,) as to the yaUdity of depositions 
taken according to the oonmiission, but not according 
to the directions contained in the judge's order for 
the commission ; Whyte v, HaUett (L. J. 28, Ex. 208,) 
and Chill v. General Iron Screw Collier Company (L. R. 
1 C. P. 600,) as to practice, irregularity, and waiver ; 
Adams v, Corfield (I*. J. 28, Ex. 31,) where it was 
held no answer to an application for a commission to 
examine witnesses abroad, that the opposite party 
deposed that there were in this country persons and 
documents accessible to the applicant, which would 
supply him with any information he could obtain from 
the witnesses he proposed to examine ; and that after 
a judge had exercised his discretion on such an appli- 
cation, the court would not disturb his decision unless 
it were manifestly wrong ; Barry v, BarcloAf (15 C. B. 
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N. S. 849,) where the court required the applicant to 
state what he expected the witnesses to prove. 

The rule or order will not be made absolute in the 
first instance, even after notice of intended applica- 
tion, and where the witness is at the point of death 
(Thomas v, StutterTieim, 5 T^. E. 6, Q. B. M. T. 1856.) 

The application should be made on the affidavit of 
the party applying (Fischer t>. Hdhn, 13 C. B. N. S. 
659; L. J. 32, C. P. 209;) it may be made by the 
plaintiff before an appearance is entered (Id.) 



An application for a commission to examine 
witnesses should be regarded almost as of right, if 
made hond fide} but where a defendant was served 
with a bill in the colony, and before leaving it put 
in his answer, but left the colony after express notice 
from the plaintiflFs, that any commission to examine 
him abroad would be opposed ; 

Meld, that such defendant was not entitled to a 
commission to examine him in England as a witness 
on his own behalf (Bruce v. Ligcur, Wyatt, Webb, 
and A*Beckett, Vol. VI., p. 340, Eq.) and see same 
case in note to section 12. 



5. When any rule or order shall be made witnesies 
for the examination of witnesses within ™deredto 

attend for 

Victoria or its dependencies by authority of «ftmina- 
this Act it shall be lawful for the Supreme i wiii. iv., 

c. 22 8. 6. 
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Court or any judge thereof in and by the first 
rule or order to be made in the matter or any 
subsequent rule or order to command the 
attendance of any person to be named in such 
rule or order for th6 purpose of being 
examined or the production of any writings 
or other documents to be mentioned in such 
rule or order and to direct the attendance of 
any such person at his own place of abode 
or elsewhere if necessary or convenient so to 
do and the wilful disobedience of any siich 
rule or order shall be deemed a contempt of 
the Supreme Court and proceedings may be 
thereupon had by attachnient (the judges 
order being made a rule of court before or at 
the time 0/ the application for an attachment) 
if in addition to the service of the rule or 
order an appointment at the time and place 
of attendance* in obedience thereto signed by 
the person or persons appointed to take the 
examination or by one or more of such persons 
shall be also served together with or after the 
service of such rule or order Provided 
always that every person whose attendance 
shall be so required shall be entitled to the 
like conduct money and payment for expenses 
and loss of time as upon attendance at a trial 
Provided also that no person shall be com- 
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pelled to produce under any such rule or 
order any writing or other document that he 
would not be compellable to produce at the 
trial of the cause. 

(See note to previous section.) 



6. It shall be lawful for any sheriff gaoler witaMses in 

^ prison liow 

or other officer having the custody of any examined 

. . , , . - ... 1 Will. IV.. 

prisoner to take such prisoner for exammation o. 22 ». e. 
under the authority of this Act by virtue of a 
writ of habeas corpus to be issued for that 
purpose which writ shall and may be issued 
by the Supreme Court or any judge thereof 
under such circumstances and in such manner 
as such court or judge may now by law issue 
the writ commonly called a writ of habeas 
corpus ad testificandum. 
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ExAininera 7- It shall and may be lawful for the ludge 

may report '' J & 

dSc't or °' pi*otlionotary or other person or persons to be 
wita^. ^"^ named in any such rule or order as aforesaid 
^^^0*120^^66'.^^^ taking any examination in pursuance 
thereof and he and they are hereby required 
to make if need be a special report to the 
court wherein the action shall be depending 
touching such examination and the conduct or 
absence of any witness or other person thereon 
or relating thereto and the Supreme Court is 
hereby authorised to institute such proceedings 
and make such order and orders upon such 
report as justice may require and as may be 
instituted and made in any case of contempt 
of that court. 



oostaoforder 8. The costs of cvcry application for any 
mission iTiie OT ordcr to be made for the examination 
of witnesses under any commission or other- 
wise by virtue of this Act and of the rule or 
order and proceedings thereupon shall be costs 
in the cause unless otherwise directed either 
by the judge making such rule or order or by 
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the judge before whom the trial or inquiry of 
the cause may be had or by the court wherein 
the action shall be depending. 



This section is similar to 1 Wm. lY., c 22 s. 9. 

If the order does not provide for costs none can be 
had; see Smith v, O. W, B. Company (6 E. & B. ^/06, 
L. J. 25, Q. B. 279 ;) and SmweU v, Rttch (4 H. and N. 
4f68;) whence it would seem that this section applies 
to proceedings under s. 277 of the Common Law Pro- 
cedure Act. 

TTnlesa otherwise ordered, the costs are costs in the 
cause (Prince v. Swmo, 4i Dowl. 5.) 

If the depositions have not been put in at the trial, 
the costs of the commission will not be allowed (Cnrliiig 
V. BdberUon, 13 L. J. C. P. 169; 2 D. & L. 307.) 

As to what costs wiU be allowed, see Duke of Beau* 
fort V. Lord Ashbumham (13 C. B. N. S. 598; L. J. 32, 
C. P. 97;) Ridley v. SuUon (1 H. and C. 741;) and 
Lecocq v, S, E. By, Company (7 B. and S. 415 -,) and as 
to the applicant being required to gire security for 
costs, see Fischer v. Hahn (13 C. B. N. S. 659.) 



9. Whenever by virtue of this Act an ex- Depoeitions 

_ , - mbere- 

amination of any witness has been taken turned to 

•^ the pro- 

before a ludge of the Supreme Court or before thonotary. 

^ ^ , 17andl8Vic. 

the proth onotary thereof or any other person or c 125 s 66. 
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persons as aforesaid the depositions taken 
down by such examiner shall be returned to* 
and filed and kept in the oflSce of the protho- 
notary and office copies of such depositions may 
be given out to either party. 



DepositionB 10. No examination or deposition to be 

not to be 

read Witt, taken by virtue of this Act shall be read in 

out proof ^ 

dwufor*^* evidence without the consent of the party 
Bickness, ^ffainst whom the same may be oflFered imless- 

1 Will. IV. ^ ^ 

e. 22 B. i( . it g]iall appear to the satisfaction of the court 
or person having by law or consent of parties 
authority to hear receive and examine evidence 
that the examinant or deponent is such party 
or is beyond the jurisdiction of the Supreme 
Court (a) or dead or unable from permanent 
sickness (6) or other permanent infirmity to 
attend in all or any of which cases the exami- 
nations and depositions certified under the 
hand of the commissioners prothonotary or 
other person taking the same shall and may 
without proof of the signature to such certifi- 
cate be received and read in evidence saving 
all just exceptions. 



,y Google 



THE STATUTE OF EYJDENOE. 17 

(a) Thismtist be proved by some one whocan speak to 
ih.e fact of bis own knowledge, and answers given to 
inquiries made at the residence of the witness will 
not be sufficient (Robinson v, Marks, 2 Moo. and B. 
375.) It must be shown that the witness was out of the 
Jurisdiction at the time of the trial, and therefore where 
it was proved that the evening before the trial the 
witness was with his luggage on board a ship bound 
for Montreal three-quarters of a mile below Gravesend, 
it washeld not a sufficient compliance with this section 
(Carruthers v. Oraham, 1 Car. and M. 6.) But proof by 
a person that he had prepared the 'witness's outfit 
for Australia, and had seen him start by the Blackwall 
Kailway to go on board the Asia, which lay at Graves- 
end, bound for Australia, and that he had received a 
letter from the witness from Sheemess, and another 
from Plymouth, at both of which places the Asia had 
put in, was held sufficient as being OFidence that his 
▼oyage had commenced (VaruxLs v. French, 2 C. and E. 
1008.) Before the Statute (1 Wm. IV., c. 22,) if it 
appeared that the ship had sailed, though put back* 
or if the witness had gone on board, and was ready 
to sail, though prevented by contrary winds, that 
would and probably will still, be sufficient (Fonsich v. 
Agar^ 6 Esp. 92 ; Ward v. Wells, 1 Taunt. 161 ; Fol- 
4:<mer v. Hanson^ 1 Camp. 172.) 

(5) Whether pregnancy be a permanent sickness 
within this section, qucere (Abraham v. Norton, 1 Moore 
and S. 384.) 

As to enforcing the attendance of witnesses before 
■commissioners under commissions issued out of Her 
Majesty's courts in other parts of Her Dominions, 
4Bee B. V.Alexander (8 Jur. 380, E. T. 1844, BaU C; 
and B. v, JenneU (2 D. and L. 21.) 
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As to a mandamus issuing to a colonial court com- 
manding them to take evidence, see Brunton v. Hardy 
(10 W. R. 662, Ex. E. T. 1862;) and Famworth v. 
Hyde (10 C. B. N. S. 719.) 



^*OT"Lai^ 11. On the trial of any issue joined or of 
iSiiu^ any matter or question or on an inquiry 

without A ... •. ^. T . 

•ttbpoBna. arismg in any suit action or proceeding in 
any court or before any person having by law 
or by consent of parties authority to hear 
receive and examine evidence any person who 
may happen to be present and who by virtue 
of this Act is competent to give evidence 
shall and may be called and required to give 
evidence and to produce any document and if 
any such person when called and required a& 
aforesaid shall not appear and give evidence 
and if then able so to do produce the docu- 
ment he shall be subject to the same proceed, 
ings and liabilities as if he had been duly 
served with a writ of subpoena adtestificandum 
or duces tecum or a summons or other process 
and had received his conduct money and 
payment for expenses and loss of time. 
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12. Either party to any suit or action NotiM to 

Admit* 

depending in the Supreme Oourt or in any iBandievio. 

^ I. r • n 0.76 ■.117. 

county court or court of mines may call on 
the other party by notice to admit any fact or 
document saving all just exceptions and every 
such notice and admission respectively may 
be in the form contained in the second and 
third schedules to this Act or to the like 
effect and in case of refusal or neglect to admit 
the costs of proving the fact or document 
shall be paid by the party so neglecting or 
refusing whatever the result of the case may 
be unless at the hearing trial or inquiry the 
judge shall certify that the refusal to admit 
was reasonable and no costs of proving any 
document shall be allowed unless such notice 
be given except in cases where the omission 
to give the notice is in the opinion of the 
master or prothonotary of the Supreme Court 
or judge of the county court or court of mines 
(as the case may be) a saving of expense. 



These provisions apply to every document a party Extent of 
means to adduce in evidence^ and are not confined to Mtonotict 
documents in^his custody or control (Butter v, Cha^- ^ *^°**** 
man, 8 M. and W. 388;) and "any document" 
includes, sernble, a foreign judgment (Smiih v. Bird, 
8 Dowl. 310.) 
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A party who proposes to adduce a docnment in 
evidence is bound, therefore, in every case, in order 
to entitle himself to the costs of proving it, to g^ve a 
notice to admit, that the other party may have an 
opportunity of admitting it, and thus saving costs. 
And this rule applies to documents, the validity of 
which is directly in issue {Spencer v. Barough^ 9 M. 
and W. 425, where the attorney on the other side when 
applied to, had refused to admit, on the ground that 
the document was a forgery.) 

The court will rather enlarge than restrict the pro- 
visions of the section (per Alderson, B., in Butter v. 
Chapman, swpra.) So where plaintiff's attorney was 
in possession of a probate of a will essential to the 
defendant's case, and on being called upon to g^ve 
an undertaking to produce it, refused to do so, 
and the defendant then warned him that an exiempli- 
cation of the will must be procured at a heavy 
expense, it was held that the defendant who obtained 
a verdict, was entitled only to the expense of an 
ordinary copy, as he might have called on the plaintiff 
to admit a copy (Qoldstone v. Tovey, 6 Bing. N. C. 274.) 
Effect of The admission is to be made " saving all just excep- 

' tions." A party admitting his handwriting to a bill 
is not precluded from objecting to its admissibility in 
evidence on the ground of its being unstamped (Vcme 
V, WhitHngton, 2 Dowl. N. S. 757.) But where a party 
admitted a document described as a "counterpart 
lease," and at the trial the instrument turned out to 
be a lease with a counterpart stamp only, he was con- 
sidered precluded from taking the objection {Doe d. 
Wright v. Smith, 8 A. and E. 255.) The admission of 
the mere signature wiU not dispense with the produc- 
tion of the bill at the trial {Vane v, Whittington, supra^ 
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see Chofplmv, Lwy^ 9 Exch. 581, where there was no 
reseire of just exoeptions.) Nor will the admissioii 
that the copy is a true copy dispense with the neces- 
sity of accounting for the non-production of the 
original, before the copy can be admitted in evidence 
(Sharpe v. Lomibe, 11 A. and E. 805.) 

An admission of a document as of a certain date, 
wiU preclude the party from calling for an explanation 
if the date appears to be written on an erasure {Poole 
V. Palmer, 1 Oar. and M. 69.) So after the admission 
of a deed, an objection to its being received in evidence 
on the ground of an interlineation, is waived (Freman 
V. SUggall, 14 Q. B. 202; L. J. 19 Q. B. 18.) So an 
admission of a bill "drawn by the plaintiff upon, 
and directed to the defendants as A. and Co., and 
accepted by B. for the defendants as A. and Co.," 
precludes the defendants from denying the authority 
of B. to bind A. and Co. by such acceptance, and it 
is not a mere admission that he signed an acceptance 
purporting to bind A. and Co. {Wilkes v, Hopkins, 1 
C. B. 737; and see H%mt v. Wise, 1 P. and P. 
445;) but a party may, without peril of costs 
in any event, refuse to admit documents when 
he is also required to admit the authority of 
the writer {Chtford, ^c. By. Go, v, Scudamore, 1 
H. and N. 666.) 

An admission once made cannot, it would seem, be 
withdrawn. It will bind the party, for instance, on 
a new trial {Doe v. Bird, 7 C. and P. 6.) 

A formal admission only should be relied upon 
{Holford V. Hughes, 10 W. B. 60, Ex. M. T. 1861.) 

See further upon the effect of admissions, Hawk v, 
Frewnd (1 F. and P. 294,) and Hills v, London Qas Light 
Convpcmy (1 P. and P. 346.) 
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Time within The notice to admit must be eiven a, veaaonMB 
which to 
give noUoe time before ihe trial. The oliject of the notiee seoes^ 

sitatee the observance of this. A notice to admit 

documents, the originals of which were in Harwidi, 

served on the agent in London of the defendanifs 

attorney, who lived in Harwidi, four days before the 

commission day at Newcastle, was not consideced a 

reasonable time before the trial, and the Master, who 

had disallowed the oosts of proving the docnments, 

was ordered to review his taxation (Tynn v, BiUia^sley, 

3 Dowl. 810.) 

The costs of proving a document which is not ad- 
missible in evidence will not be allowed (PhUa^ v. 
Harris^ 1 Car. and M. 492 ;) 'nor 'v^here the proof of 
the documents is not to the satisfaction of the judge 
Doe d. Peters^, Peters, 1 Car. and K. 279.) 

The omission of a notioe to admit will be excusable* 
when a saving of expense will be thereby effected, as 
where a party necessarily called to prove some <^^ber 
part of the case can prove the documents. 

A notice to admit holds good upon a subseqnent 
trial of the cause (Hope v, Bradon, 2 L. M. and P. 
598, as to notice to produce; and Doe v. Bird, «i*pra#) 

As to obtaining the judge's certificate see Day «. 
VvMon (L. J. 33, Ex. 171.) 



In Moore et Uxor, appellants, v. W%ddicomb&, re- 
spondent (Wyatt, Webb, and A'Beckett, 7oL IV., p. 
109, Law,) mutual admissions were made under ihm 
section in the form given in the second schedule to 
lids Act. The admissions stated that the plaintiff 
had been divorced from her husband, on a certain 



,y Google 



TH£ STATUTfi OF EVIDENCE. ^3 

-^iai^, and remarried to him within three months, 
TrMch is contrary to the Act No. 125, s. 39. 

Hdd, that the words " duly married " in the admis- 
sions are controlled by the dates in the admnsioBs. 

(It would seem therefore that one part of an admii- 
sion can be used to control, vary, or inyalidate any 
other part of ihe same admission.) 

Admissions of a defendant may be used as evidence 
of a case made by the bill, though not put in issue : 

Papers of a testator, showing rights of his executoes 
as* a class, against one of the executors individuaJlj, 
l^aced by such one executor in the hands of the 
solicitor to the executors, may, without breach of 
professional confidence, be produced by such solicitor 
as evidence for the plaintiffs, in a suit by the other 
executors against the one who placed the papers in 
the solicitor's hands, Bruce v, Ligcvr (Wyatt, Webb, 
and A'Beckett, Vol. VI., p. 240, Eq.) and see same 
case in note to section 4. 

Where there has been a written memorandum 
accompanying a deposit of deeds as security by a 
person since deceased, parol evidence of the relative 
position of the parties, and the surrounding circum- 
stances, is admissible as against the heir-at-law, but 
not evidence of promises or admissions by the 
deceased. Brent v. Jones (Webb, A'Beckett, and 
Williams, Vol. I., p. 76, Eq.) 

A deed admitted by the defendant's solicitor, on 
the usual notice to admit, if put in and marked as an 
exhibit, is in evidence, although the admission itself 
be not put in, Olass v. Simeon (2 Wyatt, Webb, and 
A'Beckett, Eq., p. 67. 
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^i^o*!?; 13- ^ affidavit of the attorney soKcitop or 
to p^uM. agent in the cause or his clerk of the due 

^^I'rftM.Tn^^**^® ^^ any admissions made in pursu- 
^^®* ance of such notice and annexed to the affi- 
davit shall be in all cases sufficient evidence 
of such admissions and an affidavit of the 
attorney solicitor or agent in the cause or 
his clerk of the service of any notice to pro- 
duce in respect of which notice to admit shall 
have been given and of the time when it was 
served with a copy of such notice to produce 
annexed to such affidavit shall be sufficient 
evidence of the service of the original of such 
notice and of 4ihe time when it was served. 

The admission, if made, wiU of course be either- 
generaUy of the documents mentioned in the notice, 
or of some one or more of them. The admission may 
be endorsed or subscribed to the notice. 

Care should be taken in examining the terms of the- 
notice, and of the admission sought, and particularly 
that there be the proper reservation of all just excep- 
tions (Chaplin v. Levy, 9 Exoh. 531.) 

Where a plaintiff was nonsuited in consequence of 
.the defendant's counsel refusing to admit certain 
documents which had been agreed to be admitted, a 
new trial was granted, on the ground of a breach of 
good faith, with costs to be paid by the defendant 
(Doe d. Tindoa v. Boe, 5 Dowl. 420.) 

As to "notice to produce,*' see Archbold's Practice,. 
VoL I., p. 323. 
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14. It shall be lawful for any board or Power for 

member of 

commission duly appointed or issued or to be b«w^dor 

J rr oommis* 

appointed or issued by the Govemor-in- 1^5 tor 
Coimcil to summon by writing imder the SSipJSpa*- 
hand of the chairman thereof any person 
T^hose evidence shall in the judgment of the 
said board or commission or of any member 
thereof be material to the subject matter of 
inquiry to be made by such board or commis- 
sion to attend the said board or commission 
at such place and at such reasonable time from 
the date of such summons as shall be therein 
specified and if such person shall be in the 
service of the Government of the colony he 
may be required by such summons to bring 
before such board or commission any books 
papers deeds documents and writings in his 
custody or control as a servant of such 
Government and the person so summoned 
shall attend and produce such books papers 
deeds and documents before such board or 
commission and any member thereof may 
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examine such person upon oath touching the 
matter to be inquired into by such board or 
conmiission. 



P^^ 15. If any person on whom any such 
o^S^]S sunmions shall have been served by the deli- 
evi?M?o€. very thereof to him or by the leaving thereof 
at his usual place of abode shall neglect or 
fail to appear or shall refuse to be sworn or 
to make answer to such questions as shall be 
put to him by any member of such board or 
commission touching the subject of inquiry 
or if any person having the custody control 
or possession of any papers books deeds docu- 
ments or writings as aforesaid shall upon 
being summoned as aforesaid fail or neglect 
to produce the same at the time and place 
named in such summons such person so 
offending shall forfeit and pay a penalty not 
exceeding twenty pounds to be recovered by 
any person authorised so to do by such board 
or commission in a summary way before 9^ 
justice of the peace. 
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16. The Govemor-in-Council may from witnet* uuv 

be allowed 

time to time make alter and revoke regula" ^«- 

^ pensM. 

tions fixing a scale of allowances which may 
be paid to any witness summoned as aforesaid 
f(Mr his travelling expenses and maintenance 
durii^ his absence from his usual place of 
residence and the daim of any such witness 
upon such Bcale as aforesaid shall be paid and 
satisfied by the Treasurer out of the consoli* 
dated revenue if it be certified by the chairman 
of such board or commission. 
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PAET II. 

The Means of Affording Discovery to 
Litigants. 

Party my be 17. Either party to any action or suit 

?TOtiiS' depending in the Supreme Court or in any 

OTp^.^ county court or court of mines shall be at 

n^uavie ^^^^y ^ ^PPty *<> ^^^ court or a judge for a 

c. 126 8.68. j^Q Qj, order for the inspection by himself or 

by his witnesses of any real or personal 

property the inspection of which may be 

material to the proper determination of the 

question in dispute and it shall be lawful for 

the court or a judge if they or he think j5t to 

make such rule or order upon such terms as 

to costs and otherwise as such court or judge 

may direct. 



The removal of obstructions to inspection may be 
ordered as incident thereto (Bennett v. Qriffiths, 3 E. 
and E. 467; L. J. 30, Q. B. 98;) see also White iv 
Storey (43 L. J. 91, Ex. T. T. 1867.) 
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See also an order for inspection of real property 
made in Chancery by Stuart, V. C, and revised by 
the Lords Justices in Ennor v. BarweU (8 W. E. 300; 
S. C. on appeal, 1 De G. P. and J. 529.) 



18. Whenever any cause or other civil pro- Ptrtvinybe 
ceeding (a) shall be pending in the Supreme j^*"<^ 
Court such court or any iudge thereof may on o'p*p«- 

•^ ** ° •^ Hand 16 Vic. 

application made for such purpose by either of c. 99 a. e. 
the litigants compel the opposite party to 
allow the party making the application to 
inspect all documents in the custody or imder 
the control of such opposite party relating to 
such cause or other proceeding and if neces- 
sary to take examined copies of the same in 
all cases in which previous to the passing of 
this Act a discovery might have been obtained 
in a court of equity at the instance o.f the 
party so making application as aforesaid (J.) 



(a) A mandamus to enforce civil rights is within 
these words (JS. v. Ambergate, 17 Q. B. 957.) 

(h) Though the courts of common law had no 
jurisdiction previously to order an inspection co- 
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extensive with a bill of difoovery, tliey had long- 
exerdsed, and still exercise independently of this 
Act, the power of ordering an inq;>eotion in all cases 
where the party claiming it has an interest in the 
document to be inspected ; as where one part only of 
the document has been executed, and the party 
holding it is trustee for both parties (aeeBloggv, 
Kent, 6 Bing. 614; Doe d. CfhOd v. Boe, 22 L. J. Q. B. 
102 ;) and it must clearly appear that the party is 
trustee (ShadweU v. ShadweU, 28 L. J. C. P. 315 ; 6 
C. B. N. S. 679;) e,g,, a guarantee signed by the 
party asking for the inspection (SlMck v. ChmpefrU, 7 
Ex. 67.) So in policy causes, when a consolidation 
rule is applied for, terms are imposed requiring the 
parties to produce the necessary documents {TwineU 
V, AUen, 5 M. and W. 887 ;) though no such order 
would be made if the action were by the shipowner 
against the owners of goods for their proportion of a 
general average loss (16.) 

Since the abolition of prof ert and oyer, the court, 
on proper cause being shown, will, under its common 
law jurisdiction^ order inspection of a document set 
up in the declaration or plea (Penarth Earhowr, Ihek, 
and Railway Gowpany v, Cardiff Waierworhs Campam/yr 
29 L. J. C. P. 231; 7 O.B.N. S.S17 ; Price v. Rarrisan, 
29 L. J. C. P. 335; 8 C. B. N. S. 617; Owenv. Nickaon, 
80 L. J. Q. B. 125.) In WM v. Atkins, 23 L. J. C. P. 
96, 14 C. B. 401, the Court in an action by the plaintiff^ 
as executor, ordered a stay of proceedings till probate 
was taken out, and notice thereof g^ven to the defen- 
dant. 

Very many cases have been decided tq^n the oor- 
fesp<Miding section in the Eng^h Act, the mostim- 
^rtant of which still is Ewniv. SewUt (7 EtgAuSBS- 
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L. J. 21, Ex. 210.) The power given to the court by 
this enactment is to allow not a discovery^ but an 
inspection of the documents in the custody of the 
opposite party, with certain restrictions or limitations. 

Firstly, there must be a suit or other proceeding 
pending; 

Secondly, the documents must relate to such 
action, suit, or other proceeding — ^that is to say, 
they must be materially releyant thereto {McmseU v, 
Feeny, 2 Johns, and H. 320;) and. 

Thirdly, the cases in which inspection is to be 
granted must be such as those where inspection could 
be obtained upon a bill for discovery in Equity (Hvmt 
V. Hewitt, swpra\ Oomm dem, v, Parrott, ten,, 3. C. B. 
N, S. 47.) 

A party is not entitled to search the other party's 
papers with a view of finding out some invalidity in 
the case put forward by him {ShadweU v. ShadAvell^ 6 0. 
B. N. S. 679 ; L. J. 28, C. P. 315 ;) nor for the purpose 
of enabling him to rebut the anticipated case of the 
other party (Hunt v, RewUt, iu^ra ; Wright v Morrey^ 
11 Ezch. 209; L. J. 24, Ex. 259; and Bicccurd v, 
IncLotwre Commissioners, 4 E. and B. 329 ; L. J. 24, 
.Q. B. 49; and compare British Enypire Company v. 
Somes, at Law, 5 W. B. 489, Q. B. E. T. 1857, with 
S. C. in Equity, 3 K. and J. 433 ; 5 W. B. 813 ; 8had- 
weU V, Shad/well, supra ; and London Qas Light Company 
V. Chelsea [vestry,] 6 C. B. N. S. 411 ; L. J. 28, C. P- 
275 ; :f(mes v, Hargreaves, L. J. 29 Ex. 368.) 

He can inspect those papers, and those only, that 
may directly or " in4irectly" (Dcmiel v. Bond, 9 0. p. 
^. S. 716) support the case on which he himself relies 
(Bayner v, JUhusen^ 2 L. H. and P. 606 ; L. J. 21, 
.Q. B. 68; Qalswiyrthy v, Norman, 2 L. M. a^d P. 608; 
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L. J. 21, Q. B. 70; Scott v. Walker, 2 E. and B. 555; 
Collins V. Tates, L. J. 27, Ex. 150 [libel]; Reynoldson 
V. MoHon, 36 L. T. 462, Q. B. T. T. 1860; Coleman v. 
Truman, L. J. 28, Ex. 5 ;) but the right to such in- 
spection, when 80 far established, is not aflfected by 
the consideration that the documents also go to make 
out the case of the party who hold them (Coster v. 
Baring, 2 C. L. R. 811, C. P. T. T. 1854; London Gas 
Light Company v, Chelsea Vestry, supra.) 

Inspection has been refused where sought for the 
purpose of procuring evidence in another action 
{Trwnvperley v. Willett, 6 E. and B. 380;) of discover- 
ing the insolvency of a company (in which defendant 
was a member) so as to support a plea of justification 
in an action of defamation {Met. Saloon OmnHnis Go. 
V. Hawhins, 4 H. and N. 146.) 

In an action by a consignee of goods against ship- 
owners for damage sustained in consequence of the 
unseaworthiness of the ship, the court made an order 
for the plaintiff to inspect and take copies of certain 
siur^eys made on the ship in a foreign port, a general 
average statement, the shipwright's bill for repairs 
done to the ship, the captain's protest, and the log 
book, as being documents proximately connected with 
the matter in issue {Darnel v. Bond, 9 0. B. N. S. 
716.) 

As to an inspection in action on a policy of marine 
insurance, see note to following section. 

In an action for title deeds : plea, that the title 
deeds belonged to P., deceased, under whom the 
plaintiff claimed, and P., being indebted to N., agreed 
with N. that N. should hold them as security by way 
of equitable mortgage, and that N. so held them, the 
debt - remaining unpaid, and that N. died, and ap- 
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pointed defendant his executrix. In answer to inter* 
rogatories^ the defendant admitted that she had in 
her possession a memorandum that the deeds should 
remain in the possession of N. until repayment of the 
money. Held, that the plaintiff was entitled to an 
inspection of the memorandum, and also to have 
particulars of the lien relied upon by the defendant 
(Owen V. Nickson, 3 E. and E. 602; L. J. 30, Q. B. 125.) 

In an action for breach of promise of marriage, the 
defendant was allowed inspection of the letters he 
had written to the plaintiff (Stone v. Strange, 3 H. 
and 0. 541, L. J. 34, Ex. 72; Chute v. Blennerhasset, 
16 Jr. C. L. B., App. ix. C. P.) 

In an action against a railway company for the 
negligence of their serrants causing death, the de- 
fendants pleaded an accord, and satisfaction by pay- 
ment of a sum of money to the deceased ; the Court 
of Queen's Bench upheld a judge's order giving the 
plaintiffiB liberty to inspect the reports made to the 
company by a medical man, and by a clerk respec- 
tively, who had been sent by the deceased in relation 
to the accident (Baker v, L. and 8. W. Ry. Co., 2 W. N. 
1867, p. 285, Q. B. M. T., 16 W. R. 126.) 

In an action of libel contained in various letters, 
the defendant was allowed to take /ac-siniiZ« copies of 
the letters " by photograph or otherwise" (Davey v, 
Pemherton, 11 C. B. N. S. 628.) 

See also cases in note to following section. 

It is impossible to lay down any general rules as to 
when inspection will be granted. " The whole ques- 
tion appears to be in a state of darkness and confu- 
sion" (per Dr. Lushington, the Macgregor Laird, L. R., 
1 Ad. and Ecc. 307.) All that can be said is that the 
court or judg^ when they have the whole facts of the 
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case before them, will use their discretion in allowing 
or refusing inspection. 

The principal cases in Equity, on the subject of 
discoyery and inspection, in addition to others already 
cited, are Smith v, Duke of Beaufort (1 Hare, 507 ; 1 
Phillips, 209 ;) Bolton v. Corporation of Liverpool (1 
M. and K. 88, 3 Lim. 487.) See also Short v. Mercier 
(3 Mac. and G. 205;) Hunt v, EJmes (27 Beav. 62, 
L. J. 28, Ch. 680 ;) Adams v, Lloyd (3 H. and N. 351 ;) 
Lind V. Isle of Wright Ferry Co, (8 W. R. 540. V. C. W. 
T. T. 1860) ; Quim. v, Ratcliff (9 W. E. 65, V. C. S. M. 
T. I860;) and Mertens v, Haigh (1 John. 735;) Clinch 
V, Financial Corporation (L. B., 2 Eq. 271 ;) HopkiTison 
V, Lord Bu/rghley (L. R. 2, Ch. 447.) 

A court of equity wiU, in a proper case, make an 
order for the inspection by a shareholder or a con- 
tributory of the books of a banking company in 
liquidation, in spite of a secrecy clause in the deed of 
settlement (In re Birmingham Banking Co., 15 L. T. 
N. S. 203, M. T. 1866, M. R.) 
Affidavit on The old mode of obtaining inspection ought to be 
apply. used with such alterations as fhe nature of the case 
requires. As to applying for inspection before decla- 
ration, see Jon£s v, Hargreavei (L. J. 29, Ex. 368.) 
When an inspection is opposed, an affidavit is neces- 
sary as to aU the disputed facts ; and if aU are dis- 
puted, the affidavit ought to state as sufficient a case 
in all respects as would have been necessary to obtain 
that inspection which the court had before and still 
has power to grant at common law {Pepper v. Chambers, 
7 Eich. 226; L. J. 21, Ex. 81.) The affidavit ought 
not only to show that an action is pending, but ought 
also to state not a mere suggestion, but circumstances 
sufficient to satisfy the court or judge that there are 
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in the i>o8se8sioii, or under the control of the opposite 
partj^ certain documents, and that these ore relevant 
to Budi action, and to the case of the party seeking 
to inspect them (Hv/nt v. Hewitt, 7 Exch. 226.) A 
party is not entitled, by allegihg that his opponent 
has documents in his possession, to call on him to 
answer by affidavit, whether he has any such docu- 
ments in his possession relating to the matters in 
question, and, if any, to specify what they are 
(Bayner v. AUhusen, 2 L. M. and P. 605 ; and OaU* 
worthy v, Norman, id. 608.) 

The affidavit must state such facts as would enable 
the applicant, by a bill of discovery, to obtain inspec- 
tion of the documents. The right of the plaintiff 
(in Equity) is limited — ^firstly, to a discovery confined 
to a question in the cause j secondly, to such material 
documents as relate to the proof of the plaintiff's case 
on the triaL It does not extend to the discovery of 
the manner in which the defendant's (in Equity) case 
is to be established, or to evidence which relates 
exclusively to his case. The party applying must 
show, firstly, what is the nature of the suit, and of 
the question to be tried in it; and he should also 
depose to his having just ground to maintain, or 
defend it ; and secondly, the affidavit ought to state 
with sufficient distinctness the reason of the applica- 
tion, and the nature of the documents, in order that 
it may appear to the court, or judge, that the docu- 
nients are asked for in order to enable the party 
applying to support his own case, and not merely to 
&nd a flaw in that of his opponent ; and also that the 
opponent may admit, or deny the possession of them 
(Hunt V. Hewitt, supra,) 
Inspection has been ordered of books kept at a 
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private lunatic asylum {HiU v. PhUUp, 7 Exch. 232 f 
Bmk V, Sailwdl, 4, H. and N. 468.) 

Other cases on inspection are. Beg. v. MariquUeiy ^e.^ 
Mining Co. (1 E. and E. 289; L. J. 28 Q. B. 67;) 
Header v. lele of Wight Ferry Co. (9 W. E. 750, Ex. T. 
T. 1861.) 

As to inspection of public documents, parochial 
and corporation books, and court rolls, see ChittT's 
Practice, 12th ed., pt. 5, c. rv. 

As to granting a mandamus at the suit of a member 
of a corporation to inspect the minutes of the Court 
of Assistants when no actual suit, but only a specific 
dispute, was pending ; see In re Bwrton, and The Sad-^ 
dlera Company (L. J. 31, Q. B. 62.) 



Praetioe. Upon an order for inspection of documents, a place 

for inspection should be named. If in an action the 
order may be made before issue joined (Rogers v. 
Turner, L. J. 21, Ex. 8 ;) and even before plea (For- 
shaw V. Lewis, 10 Ex. 712.) Under the common order 
in Equity for inspection by " agent," it was held by 
Stuart F. C, that an accountant might be employed 
(Draper v. Man. By. Coy., L. J. 30, Ch. 95 ;) but see 
same case on appeal (Id. 236.) An accountant may 
be included in a special order {Bonnardet v. Taylor, 1 
John, and H. 383.) As to inspection by an expert, 
e.flr., of plans by a surveyor, see Sxoansea Vale By. Coy, 
V. JBudd (L. R. 2 Eq. 274.) 

In an action against a joint-stock company, the 
court or judge may order one of the late directors 
(the company having ceased to carry on business) ta 
give the plaintiff inspection of documents, which are 
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not denied by sucli director to be in his possession, 
or under bis control (Lacharine v. The Quartz Bock 
Mariposa Gold Mining Co., 1 H. and C. 134; L. J. 31, 
Ex. 335, 508.) 

As to answer by a corporation, see Banger v. The O. 
W. B, Co, (4 De G. and J. 74; L. J. 28, Ch. 741 ;) also 
The AUy.-Oen, v. The Mystery of Mercers (9 W. R. 83, 
W. V. C. M. T. I860;) Clinch v. Financial Corporation 
(L. B. 2 Eq. 271.) 

The opposite party, upon an application for inspec- 
tion may answer the affidavit by swearing that he has 
no such documents, or that they relate exclusively to 
bis own case, or that he is, for sufficient reason, 
privileged from producing them (Hill v. Phillip, 7 
Exch. 232; PrUcheU v, SmaH, 7 C. B. 629; Short v. 
Mercier, 3 Mac. and G. 205, and other cases cited, supra;) 
or he may submit to show parts covering the 
remainder, on an affidavit that the part concealed 
does not in any way relate to the other party's case 
(fltwi* V. HewiU, 7 Exch. 226; Bull v. Clarke, 15 C. B. 
N. S. 851.) 

The court is not bound by the denial of the party 
from whom inspection is sought, that the docu- 
ments relate to the case of his adversary; but if 
the court can collect from all the materials before 
them that the documents do not go to establish the 
case of the applicant, they will refuse inspection 
(Chartered Bank of India, ^c, v, Bich^ 4 B. and S. 73; 
L. J. 32, Q. B. 300.) See also Felkin v. Lord Herbert 
(L. J. 30, 1 Ch. 798) as to sufficiency of answer to 
discovery, 

Semble, that priyilege from inspection is not neces- 
sajrily a sufficient answer to an application for dis- 
covery (Forsh^w V. Lewis, 10 Exch. 712 ; sed qucere,) 
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Where a clergyman employed persons to act for 
him as brokers in dealings of a stock-jobbing kind, 
and in a suit for an account "sought a discovery of 
the dealings between them; it was held that they 
could not protect themselves by ulleging that the 
discovery would subject them to the penalties im- 
posed by 57 Geo. 3 c. 40, on persons acting as brokers 
in the city of London without a licence, it not being 
stated that the plaintiff was aware of the defendants' 
not being qualified {Bohinson v. Kitchen, 8 D. G. Mac. 
and G. 88.) 

As to confidential communications, see Coleman v. 
Trueman (3 H. and N. 871,) where, upon a plea of 
fraud, inspection was ordered of correspondence 
between plaintiffs and their agents. See also Wolley 
V. Pole, P. 0. (14 C. B. N. S. 538; L. J. 32, C. P. 263;) 
Chartered Bank of India, ^c. v. Rich, supra ; and See v, 
Bammerton (10 L. T. N. S. 730; V. C. K. T. T. 1864.) 
Communications between attorney and client, though 
passing through a lay agent of the client reasonably 
employed in that behalf, have been held to be privi- 
leged (Hooper v. Qumm, 2 John, and H. 602;) so are 
the opinions of counsel {Jenlcyns v. Bushhyy L. R. 2 
Eq. 547 ; Underwood, Secretary of State for India, L. 
J. 35, Ch. 545, V. O. W. and L. J. J. ;) see WcOsham 
V, Stainton 2 H. and M. 1, and Nichol v. Jones, 2 H. 
and M. 588;) so are the reports of an accountant 
employed by the defendant's solicitor (Walshwm, v, 
Stainton, supra.) 

The costs of inspection are generally ordered to be 
paid by the party applying, and the costs of the 
application to be costs in the cause ; but as there is 
no general rule upon the subject (Stilwell v. Buck, 4 H. 
and N. 468,) the order should provide for the costs 
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Smiih V. G. W. R. Oo., 6 £ and B. 405; L. J. 25, Q. 
B. 279;) otherwise none can be recovered. As to 
aUowing the costs of an expert, see Churton v. Frewen 
{2 Weekly Notes, 1867, p. 101; 16 L. T„ N. S. 171, 
M.V.<!.) 



In an action by a bank to recover an amount over- 
drawn by a defendant company by cheques, plaintiffs 
applied for leave to inspect the books of the company 
t)n an affidavit stating that defendants refused to 
admit the cheques. 

Held, that plaintiffs were entitled to the inspection 
asked. Bank of New South Wales v. Undaunted Oold 
Mining Company (Webb, a' Beckett, and Williams^ 
Vol. I. p. 99, Law.) 

See note to the following section. 



19. Upon the application of either party to party may b« 

1 . oompelled 

any cause or other proceeding m the Supreme to answer 
Court upon an aflSdavit by such party (a) of ™«J»^J^ ^^l 
his belief that any document (b) to the pro« po»«88ion. 

•^ 1 i\ , 17andl8Vic. 

duction of which he is entitled for the purpose ci25 s. 6o. 
of discovery or otherwise is in the possession 
or power of the opposite party it shall be 
lawftd for the court or judge to order that 
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the party against whom such application is 
made (c) or if such party is a body corporate 
that some officer to be named of such body 
corporate shall answer on affidavit stating 
what documents he or they has or have in his 
or their possession or power relating to the 
matters in dispute or what he knows as to 
the custody they or any of them are in and 
whether he or they objects or object (and if 
so on what grounds) to the production of such 
as are in his or their possession or power and 
upon such affidavit being made the court or 
judge may make such further order thereon 
as shall be just. 



By the 277tli section of the Com. Law Proc. Act a 
party may be ordered to answer interrogatories in 
writing upon any matter as to which discovery may 
be sought. 

As to interrogatories see Com. Law Proc. Act, 
ss. 275-279. 

As to discovery, and interrogatories, see also Arch. 
Prac., Vol. II., p. 1423, et seq, 

(a) An affidavit by the attorney for a party abroad 
has been held not to satisfy this requirement (Herseh' 
field V, Clark, 11 Ezch. 712; Christopheraonv. Lottinga, 
15 C. B. N. S. 809 ; L. J. 33, C. P. 121.) If, however, 
the party seeking discovery is a corporation aggregate, 
the affidavit may be made by their attorney, as they 
would otherwise be deprived of the benefit of the 
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section (Kingaford v, G, W. By. Co., 16 C. B. N. S. 761 ; 
L. J. 33, C. P. 307, explaining Ghristopherson v, LotHnga, 

(h) The affidavit must show the possession of some 
document to the production of which the applicant is 
entitled (Evans v. Louis, L. R. 1 C. P. 656.) 

(c) Where the defendant obtained an order of 
Willes, J., for discovery, under this section, on its 
appearing that the plaintiff was in Australia, and 
that his wife was carrying on the action by his 
authority, Williams, J., varied the order by allowing 
the affidavit of the wife and attorney to be substituted 
for that of the plaintiff (Burnett v. Hooper, 1 F. and 
F. 412, 467.) 

See note to previous section. 

It is essential to distinguish between the right to 
discovery and the narrower right to inspection. This 
section provides primarily for the former, and aids 
the previous section, which enlarges the old common 
law right to the latter. It would thence seem that 
an order for discovery should only be made when there 
is reasonable ground to suppose that the discovery, if 
ordered, may be followed by inspection, or by " further 
order" under the concluding provisions of this 
section (but see Forshaw v. Lewis, 10 Exch. 712,) and 
thus the right to discovery under this section may be 
considered as something narrower than that recog- 
nised in equity, where a defendant may be compelled 
to discover, in a general way, his intended defence 
(see Mitford*s Pleadings in Chancery, Wigram on Dis- 
covery, Attomey-Oeneral v. Corporation of London, 12 
Beav. 8; Himt v. Elmes, 27 Beav. 62; L. J. 28, Ch. 
680, and cases there cited, Oomm dem. v, Parrott, ten., 
3 C. B. N. S. 47.^ 
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General In order to make a successful applicatiwi under 

this section, three leading points must be attended t<x 

1. The document must be in the "possession or 
power of the <^^oeite party/' and this must be shown 
with reasonable certainty (Hevoitt v. Wehh, 2 Jur., N. 
S. 1189, Q, B. M. T. 1856 ; Bray v. Finch, 1 H. and N. 
568 ; Thompson v. Rohaon, 2 H. and N. 412; Hoitghton v. 
London and Country Assmance Co, 17 C. B. IS^. S. 80 j 
and Evans v. Louis, L. R. 1 C. P. 656.) 

2. It must relate to the " matters in dispute." 

S. It must be a document *' to the production oi 
whidi the applicant is entitled for the purpose of dis- 
covery or otherwise." 

This is to be so construed as to limit the right ta 
discovery by that to infection, as above pointed out. 
Inspection at It had Icmg-been the practice of the Courts, in the 
law. exercise of their equitable jurisdiction, to grant in- 

spection of any instrument (m which the plaintiff" 
sought to charge the defendant as a party to such 
instrument (Raicliffe v. Meashy, 3 Bing* 148 J when 
only one part of the instrument had been executed,, 
and the party holding it was consequently trustee for 
both (Blogy v. Kentt 6 Bing. 614 ; Devonoge v. Bouverie^ 

8 Bing. 1 ; Doe d. v. Slight, 1 DowL 163 ; Doe d. 

Morris v. Roe, 1 M. and W. 207 ;) so where a counter- 
part had been lost {Street v. Brovmy 6 Taunt. 302 ;) 
so of letters where no copies had been kept, and 
where the action was based upon the letters {Price v. 
Harrison, 8 C. B. N. S. 617; L. J. 29, C. P. 335; 
Stone V. Strange, a H. and C. 541 ; L. J. 34 Ex. 72 ;) see 
also Woodcock v. Worthington (2 Y. and I. 4;) Neale v. 
Swind (2 Cr. and I. 278 ;) Travis v, Collins (2 Cr. and I. 
625.) The holder must have been a party, or identical 
with a party, to the adiion (Doe d. Morris v Roe, 1 M. 
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and W. 207.) He must have been in a position to be re- 
garded as a trustee for the party requiring inspection 
{Batcliffe v, Bleasbyt iupra; Cochs ti. Nash^ 9 Bing. 
723 ;) thus an agent has been compelled to grant in- 
spection of books to his principal (Jones r. Pal- 
mer, 4 DowL 446;; and even to give copies 
also of alleged private memoranda, which were made 
to him in the coarse of his employment {Bishop of 
Winchester v, Bowker, 29 Beav. 479;) but discovery 
will not be ordered of books which are clearly the 
private property of the agent (Colyer v. Colyer, L. J. 
30, Oh. 408 ;) an attorney has been obliged to grant 
inspection of a ease to his client (Evans v, Delegal, 4 
Dowl. 374;) a member of a provisional committee to 
grant inspection of the subscriber's agreement to an 
allottee (Stea&man v. Arden, 15 M. and W. 587;) a 
company suing an alleged shareholder for calls to 
grant inspection to him of the registry of shares, 
allotment and agenda books in the possession of the 
company (Lancashire Cotton Spinning Co. v. Chreatorex, 
14 L. T. N. S. 290, Ex. E. T. 1866 ;) a railway company 
to grant inspection of all their minutes relating to 
the employment of a servant, in an action by him for 
wrongful dismissal (Hill v. the Q. IF. Ry. Co., 10 C. B. 
N. S. 148;) the trustees, under a composition deed, to 
grant inspection to a creditor of the assents to the 
deed (Andrew v. PeU, L. £. 2, C. P. 251 ;) a shipowner 
suing an underwriter, to grant inspection of docu- 
ments in any way relating to the subject matter of 
the policy sued on {Bayner r. Ritsom, 6 B. and S. 888 ; 
L. J. 35, Q. B. 59;) see Kellochv. Home and Col, Ins, 
Society (12 Jur. N. S. 653, Ex. T. T. 1866,) as to what 
inspection the underwriter is bound to grant in suoh 
anaetion. 



,y Google 



44 THE STATUTE OF EVIDENCE. 

As to what inspection a raUwaj company will be 
ordered to grant in an action against them for negli- 
gence causing death, see Baker v. L. <md 8. W. By. Co. 
(2 Weekly Notes, 1867, p. 286, Q. B. M. T., 16 W. E. 
126; L. R. 3, Q. B. 91.) 

Where a Judge has made an order for inspection, 
the courts are very reluctant to interfere with the 
discretion he has exercised (Lan, Cot. Spin. Co. v, 
Oreatorex^ mpra.) The party requiring inspection 
must have been a party, or he must have made title 
under a party, to the instrument (SmUh v. Winter, S 
M. and W. 309 ; Lawrence v. Hooker, 6 Bing. 6 ; Cocks 
V. Nash, 9 Bing. 723;) and a cause or proceeding must 
h^e been commenced (In re Burton, and The Saddler^ 
Co., L. J. 81, Q. B. 62.) 

Inspection was granted to enable a party to frame 
his pleading, or to support his action or defence, as 
the case might be, though the document was not 
declared upon (Steadman v. Arden^ supra.,) but it was 
not granted for other purposes. 

It has been refused when sought for as a foundation 
for a plea in abatement (Beale v. Bird^ 2 D. and B. 
419;) also where the object was to discover alleged 
forgeries (Chetwind v. Mamell, 1 B. and P. 271 ; HUd- 
yard v. Smith, 1 Bing. 451.) But see Wolner v. Deve- 
reux (9 Dowl. 672,) where Tindal, C. J., takes it for 
granted that a suggestion of forgery, or an allegation 
that the instrument had been dealt with since it was 
executed, or the party swearing that he had no recol- 
lection of having made a note, would be ground for 
an inspection. It has been decided that an allegation 
that the plaintiff procured bills by fraud is no ground 
for an application (Threlfall v. Webster, 1 Bing. 161.) 

Inspection has been refused when asked with a view 
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to the di9cas8io]i of a mle for a new trial (Wood v, 
Morewood, 9 DowL 44; and see ProH v. OosweU, 9 C. 
B. N. S. 706 ; and inspection of a partnership deed« 
which the plaintiff had refused to execute^ was refused 
to him^ in a suit brought by him for breach of the 
agreement to take him into partnership, as he .was no 
party to the deed (Batcliffe v, BUaahy, 3 Bing. 148.) 
So inspection of letters re-deliyered bj the defendant 
to the plaintiff and which he alleged contained a 
release of his promise, was refused, the plaintiff not 
being a trustee (Ooodliff v. Fuller, 14 M. and W. 4.) 

Inspection will be refused where the object is to 
enforce penalties, see Ohauncey v. Jahourden, 2 Atk. 
392; Bullock v. Richardson^ 11 Ves. 373; and Pritchett 
V. Smart, 7 C. B. 629. 

Where title to land came into question in an action 
of trespass, inspection was refused (Pickering v. Noyes, 
1 B. and 0. 262.) But a defendant in ejectment, 
brought upon a forfeiture, has been allowed inspection 
of the leases under which he claimed Doe d. Child v. 
Roe, 1 E. and B. 279.) A plaintiff in ejectment, 
brought upon a forfeiture, strictly so called, would be 
refused inspection though otherwise he would seem 
entitled to it, e.g., in the case of a conditional limita- 
tion over the estate (see Wigram on Discovery, 134 ; 
Botder v. Allington, 3 Atk. 453; and Atty.'Oenl. v, 
Duplessis, 2 Yes. Sen. 286 ; see also Riccard v. Inclosure 
Commissioners, 4 E. and B. 329; L. J. 24, Q. B. 49; 
Coster V. Baring, 2 C. L. E. 811, C. P. T. T. 1854 ; and 
Pye V. Butterfield, 5 B. and S. 829 ; L. J. 34, Q. B. 17.) 

If the document is not under the control of the 
party, an order will not be made (lAddle v. Norton, 
Kay, Appendix xi ; L. J. 23, Ch. 169;) but the lien 
of the party's attorney is no answer to an application 
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for inspection (Ley v. Barlow, 1 Exch. 800 ; see also 
Ex parte Shaw, Jacobs 272 ; Bodick v, Oandell, 10 Beav. 
270 ;) and where the person entitled to the lien is 
willing to allow inspection, the party cannot resist an 
order, as the privilege of lien can only be taken 
advantage of by the person entitled to it. 

It appears that the abolition of prof ert and oyer, 
and the natare of the substituted proceeding, render 
the judges more liberal in the exercise of this equitable 
jurisdiction, even if they do not incidentally enlarge 
it (see per Lord Campbell in Doe d. Child v. Roe, 1 E. 
and B. 279 ; and per Willis, J., in The Penarth Harbor, 
^•c., Co. V. Cardiff Waterworks Co,, 7 C. B. N. S. 816; 
L. J. 29, C. P. 230.) 

See also note to previous section. 
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PAET III. 
DOCUMENTAKY EVIDENCE AND PENALTIES 

ON ITS Falsification. 
20. All proclamations treaties and other British and 

foreign tre«« 

acts of state of any part of Her Majesty's f»«? ^"i* 

J f J J judgments 

dominions or of any foreign state and all pJ'^J^^i^^* 
judgments decrees orders and other judicial ^''^^ ^,^ 
proceedings (a) of any court of justice in any «^8-''- 
part of such dominions or in any foreign state 
and all affidavits pleadings and other legal 
documents wills and codicils filed or deposited 
in any such court may be proved in any court 
of justice or before any person having by law 
or by consent of parties authority to hear 
receive and examine evidence either by 
examined copies or by copies authenticated as 
hereinafter mentioned that is to say if the 
document sought to be proved be a proclama- 
tion treaty or other act of state the authenti- 
cated copy to be admissible in evidence must 
purport to be sealed with the seal of that part 
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of Her Majesty's dominions or of the foreign 
state to which the original docnment belongs 
and if the document sought to be proved be a 
judgment decree order or other judicial pro- 
ceeding of any court in the said dominions or 
in any foreign state or an affidavit pleading or 
other legal document will or codicil filed or 
deposited in any such court the authenticated 
copy to be admissible in evidence must purport 
either to be sealed with the seal of such court 
or (in the event of such court having no seal) 
to be signed by the judge or if there be more 
than one judge by any one of the judges of the 
said court and such judge shall attach to his 
signature a statement in writing on the said 
copy that the court whereof he is judge has no 
seal but if any of the aforesaid authenticated 
copies shall purport to be signed or sealed as 
hereinbefore respectively directed the same 
shall respectively be admitted in evidence in 
every case in which the original document 
could have been received in evidence Without 
any proof of the seal where a seal is necessary 
or of the signature or of the truth of the 
statement attached thereto where such signa- 
ture and statement are necessary or of the 
judicial character of the person appearing to 
have made such signature and statement and 
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every such copy shall be prirndfade evidence 
of the original thereof in like manner as if 
such original were produced and proved in 
due course of law. 



(a) The following note is taken from ^Jie Victorian 
Statutes, Vol. I., p. 906. 

"It was held under the corresponding section of 
the Previous Evidence Act, No. 100, s. 37, that 
proceedings in New Zealand before magistrates 
sitting in petty sessions merely to commit for trial, 
and not to hear and determine, acting ministerially 
only, and not jadicially, were within the meaning of 
the section, and might be proved in Victorian courts 
by copies authenticated in the way pointed out by 
the section. The mode of proof provided, and the 
character of the matters to be proved show that 
almost every document that ought not to be removed 
from its place of deposit, from its being of a public 
character, may be proved in this way. The questions 
to be asked are: — ^Is this document of a public 
character ? and can it not consistently with public 
convenience be removed ? If so, it falld within the 
meaning of the section, and is provable in either of 
the two ways pointed out. I think too, that this 
section, applying expressly to all the British dominions 
should receive as liberal a construction in aid of 
proof as possible." — Per StaweU, C. J. — Eastwood v. 
B%aioch, 1 W., W., and a'B., 92 (Law.) 
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Proof of 21. Whenever in any legal proceeding what- 

granta. soever it shall be necessary to prove any grant 
of land from the Crown it shall not be neces- 
sary to produce the original or the enrolment 
of such grant but a certificate containing a 
transcript either of such enrolment or of a 
copy of such enrolment and of the endorse- 
ments thereon respectively (if any) and signed 
by the Eegistrar-Gkneral (for which certificate 
a fee of ten shillings and no more shall be 
demanded or taken) shall be sufficient evidence 
of such grant and of the enrolment thereof 
at the time (if any) stated in or upon such 
transcript. 



Register of 22. Evcry register of a vessel kept under 
proved by any of the Acts now or hereafter to be in 

original or 

copy- force relating to the registry of British vessels 

14416 Vie. e> o ^ 

0.99 8.12. may be proved in any court or before any 
person having by law or by consent of parties 

Digitized byCjOOQlC 
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authority to hear receive and examine evidence 
either by the production of the original or by 
an examined copy thereof or by a copy thereof 
purporting to be certified under the hand of 
the person having the charge of the original 
and which person is hereby required to furnish 
such certified copy to any person applpng at 
a reasonable time for the same upon the pay- 
ment of the sum of one shilling and every 
such register or such copy of a register and 
also every certificate of registry granted under 
any of such Acts and purporting to be signed 
as required by law shall be received in evi- 
dence in any such court or before any such 
person as aforesaid as primd facie proof of 
all the matters contained or recited in such 
register when the register or such copy thereof 
as aforesaid is produced and of all the matters 
contained or recited in or endorsed on such 
certificate of registry when the said certificate 
is produced. 

See also 17 and 18 Vict. c. 104 b. 107, and 18 and 19 
Vict. 0. 91 8. 15. 

The register is no evidence of ownership, so as to 
fix the party whose name appears thereon, for con- 
tracts entered into on behalf of the ship by the 
master {Myers v. WiUis, 17 C. B. 77, see also Brodie v, 
Howard, ib. 109.) 
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Proof of 23. Whenever in any legal proceeding what- 

by*^tifi^ soever it may be necessary to prove the trial 

1 aT V *^^ conviction or acquittal of any person 
c. 1268. 25. charged with any indictable offence it shall 
not be necessary to produce the record of the 
conviction or acquittal of such person or a 
copy thereof but a certificate containing the 
substance and effect only (omitting the formal 
part) of the indictment information or present- 
ment and conviction or acquittal for such 
offence purporting to be signed by the officer 
having the custody of the records of the court 
where the offender was convicted or acquitted 
or by the deputy of such officer (for which cer- 
tificate a fee of five shillings and no more shall 
be demanded or taken) shall upon proof of 
the identity of the person be sufficient evidence 
of the said conviction or acquittal without proof 
of the signature or official character of the per- 
son appearing to have signed the same. 

See section ^0, and note. 
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As to the certificate, see Beg, v. Aehroyd (1 C. and 
K. 158;) and as to the signature to the certificate, see 
Reg. V. Parsons (L. E. 1 C. C. 24;) as to identity, see 
Beg, V. Crofts (J. C. and P. 219.) 

As to the identity of goods stolen^ see Beg, v. Lynch 
(2 Wyatt, Webb, and A*Beckett, p. 102, Law,) where 
it was held after conTiction, on a case stated bj the 
Judge (Molesworth, J.,) that the production of the 
goods at the trial was not indispensable, and was a 
matter for the jury, who might be satisfied by other 
evidence as to their identity. 



24. Whenever by any Act now or hereafter certain pub- 

lie or cor- 

to be in force any certificate official or pubuc poration 

•^ '■ aoouments 

document or document or proceeding of any j^"^^®^,y 
corporation or joint-stock or other company or Jop^^^ 
any certified copy of any document or bye-law ® *i3^*i\** 
entry in any register or other book or of any 
other proceeding shall be receivable in evidence 
of any particulars the same shall respectively 
be admitted in evidence in any court and by 
any person having by law or by consent of 
parties authority to hear receive and examine 
evidence provided they respectively purport to 
be sealed or impressed with a stamp or sealed 
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and signed or signed alone as required or 
impressed with a stamp and signed as directed 
by the respective Acts made or to be hereafter 
made without any proof of the seal or stamp 
where a seal or stamp is necessary or of the 
signature or of the official character of the 
person appearing to have signed the same and 
without any further proof thereof in every case 
in which the original record or document could 
have been received in evidence. 



Documents 25. Whenever any book or other document 

admissible . 

on mere is of such a Dublic naturo (a) as to be 

prodaction ^ ^ ^ 

JJo**ved by admissible in evidence on its mere production 
oopyf^ from the proper custody and no Act exists 
^^^ddlu. which renders its contents proveable by means 
of a copy any copy thereof or extract therefrom 
shall be admissible in any court or before any 
person having by law or by consent of parties 
authority to hear receive and examine evidence 
Provided it be proved to be an examined copy 
or extract or provided it purport to be signed 
and certified (6) as a txue copy or extract by 
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the officer (c) to whose custody the original is 
entrusted and which officer is hereby required 
to furnish such certified copy or extract to any 
person applying at a reasonable time for the 
same upon payment of a sum for the same not 
exceeding sixpence for every folio of ninety 
words. 



(a) The Act Book of an ecclesiastical court is a 
book of a public nature, and a copy of it is sufficient 
evidence of tlie probate of a will to prove executorship 
{Dorrett v. Meux, 23 L. J. C. P. 221, 15 C. B. 142.) See 
also GHndell v. Brmdon (6 C. B. N. S. 698, 28 L. J. 
C. P. 333 ;) Sutton v, Bath (27 L. J. Exch. 388, 3 H. 
and N. 383.) 

(b) See Reed v. Lamb (29 L. J. Excb. 452; 6 H. and 
N. 75.) 

(c) See In re HUVs Trusts, 22 L. J. Ch. 177, and He 
Porter's Trusts (25 L. J. Ch. 688.) 



26. The mere production of a paper purport- oagette to b« 
ing to be the Oovernment Gazette shall be JcIsoT*^ 
primd facie evidence of the publication thereof 
on the day on which the same bears date and 

Digitized byCjOOQlC 
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where by any law now or hereafter to be in 
force the Governor with the advice of the 
Executive Council or the Governor alone is or 
shall be authorized or empowered to do any 
act whatsoever or where by any such law 
anything is required to be certified by the 
Colonial or Chief Secretary and published in 
the said Gazette proof of the said Gazette 
purporting to contain a copy or notification of 
any such act or certificate shall be pHmd 
fade evidence of such act or certificate having 
been duly done or given and if such Gazette 
purports to contain any rule bye-law regulation 
matter or thing allowed confirmed cancelled 
approved of assented to or certified shall also 
he primd facie evidence of the purport and 
due making of such rule bye-law regulation 
matter or thing. 



Votes and 27. AH copics of the votcs and proceedings 
ings of Le of either house of the Legislature and of the 

gislature ^ 

proved by late Legislative Council and of Eoyal proclama- 
8&9Vicc. tions if purporting to be printed by the 

Digitized byCjOOQlC 
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Government Printer shall be admitted as 
evidence thereof by all courts and persons 
having by law or by consent of parties 
authority to hear receive and examine evidence 
without any proof being given that such copies 
were so printed. 



28. The probate of a will or codicil or proof of i 
letters of administration with the will or 
codicil annexed (obtained or having operation 
within this colony) shall notwithstanding the 
provisions hereinbefore contained be primd 
fade evidence of the original will or codicil 
as concerns real estate and in all other cases 
whatsoever in like manner as if such original 
were produced and proved in due course of 
law. 
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Machine 29. When any writing whatsoever shall 

copies to be ^ 

evidence, JiavG been copied by means of any machine or 
press which produces a fac-simile impression 
or copy of such writing such impression or 
copy shall upon proof to the satisfaction of the 
court or person having by law or by consent 
of parties authority to hear receive and 
examine evidence that the same was taken or 
made from the original writing by means of 
such machine or press as aforesaid be sufficient 
primd facie evidence of such writing without 
any proof that such impression or copy was 
compared with the said original thereof and 
without any notice to produce such original 



In a special case from Geelong Geneiral Sessions it 
vras stated inter aUa that " a book was produced con* 
taining what purported to be a press copy of a letter> 
addressed to the prisoner in due course of business by 
a clerk then in the employ of the maker of the 
cheque* Evidence was given of the death of the 
derkj and a witness, on seeing the document, said, 
' that's deceased's handwriting*' It was objected that 
there was no evidence that the document purporting 
to be a press copy was a copy made from an original 
document by means of a machine, and that it was not 
admissible in evidence." 
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Held, that it was prc^erly received, and sufficient 
evidence, Meg. v, Thomcts Myan CAust. Jurist^ April 4, 
1870.) 

This section makes a press copy evidence with- 
out comparison, but does not make it primary 
evidence except as to dispensing^ with notice to pro- 
duce, Harrison v. Smith (Wyatt, Webb, and A*Beckett, 
Vol. VI. p. 182 Eq.) 



30, Every examination and deposition Examin- 
taken by virtue of any Act heretofore in under re- 

** ** pealed Acts 

force shall and may be read in evidence in f^'^^*.^*^^* 
the same manner as if this Act had not ^®^''®' 
been passed. 



31. Every document which by any law now Documents 

•^ ^ ^ admiBsible 

in force or hereafter to be in force is or shall \?g^^^jj"^ 

be admissible in evidence of any particular in JSthou^t 

any court of justice in England or Wales or ?qlliiiy**ad! 

.- «/»! 1 missiblein 

Ireland without proot of the seal or stamp or victoria. 

signature authenticating the same or of the c.ogs.u. 
judicial or oflScial character of the person 
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appearing to have signed the same shall be 
admitted in evidence to the Same extent and 
for the same purposes in any court of justice 
in this colony or before any person having in 
this colony by law or by consent of parties 
authority to hear receive and examine evidence 
without proof of the seal or stamp or signa- 
ture authenticating the same or of the judicial 
or official character of the person appearing to 
have signed the same. 



GivioR false 32. If any officer authorised or required bv 

oertifioates -l j 

misde- this Act to fumish any certified copies or 
14 & 16 Vic. extracts shall wilfully certify any document as 

C.99B.16. . •^ , 

being a true copy or extract knowing that the 
same is not a true copy or extract as the case 
may be he shall be guilty of a misdemeanor 
and be liable on conviction to imprisonment 
for any term not exceeding two years. 
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33. If any person shall forge the seal stamp Forging any 

. document 

or signature of any document m this Act or tender- 

^ -^ ing it in 

mentioned or referred to or shall tender in evidence 

felony. 

evidence any such document with a false or uandiovic. 

•^ 0.99 s. 17. 

counterfeit seal stamp or signature thereto 
knowing the same to be false or counterfeit or 
if any person shall print any copy or pretended 
copy which shall falsely purport to have been 
printed by the Government Printer or if any 
person shall tender in evidence any such copy 
or pretended copy knowing that the same was 
not printed by the person by whom it so 
purports to have been printed every such 
person shall be guilty of felony and shall 
upon conviction be liable to be kept to hard 
labour on the roads or other public works of 
the colony for any term not exceeding seven 
years or to be imprisoned for any term not 
exceeding three years nor less than one year 
with hard labour and whenever any such 
document shall have been admitted in evidence 
by virtue of this Act the court or the person 
who shall have admitted the same may at the 
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request of any party against whom the same 
is so admitted in evidence direct that the 
same shall be impounded and kept in the 
custody of some officer of the court or other 
proper person for such period and subject to 
such conditions as to the said court or person 
shall seem meet. 
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PABT IV. 

The Substitutes for an Oath and Penal- 
ties ON Wilful False Statements. 

34. Every court and person now or here- o«th m^y be 
after having by law or by consent of parties twed or if 

. witness 

authority to hear receive and examine o^'*? 

evidence is hereby empowered to administer 174 is vie. 

1 111. , 11 <»• 12s ■• ^^• 

an oath to all such witnesses as are legally 

called before them respectively but if any 
person called as a witness or required or 
desiring to make an affidavit or deposition 
shall refuse or be imwilling from alleged 
conscientious motives to be sworn it shall be 
lawful for the court or person having by law 
or by consent of parties authority to hear 
receive and examine evidence or for any judge 
or person qualified to take affidavits or deposi- 
tions upon being satisfied of the sincerity of 
such objection to permit such person instead 
of being sworn to make his solemn affirmation 
or declaration in the words contained in the 
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fourth schedule to this Act which solemn 
aifirmation and declaration shall be of the 
same force and effect as if such person had 
taken an oath in the usual form. 



Declarations 35. lu any case where by any statute law 
Btitutedfor or Ordinance made or to be made relating to 

oaths and 

^w'^' ^^y ^^ ^^® public revenues of the colony or 
5 and 6 Will, any of the public oflSces or public departments 
88. 2, 6, 7. Qf by any official regulation in any department 
any oath or affidavit might but for this Act be 
required to be taken or made by any person 
on the doing of any act matter or thing or for 
the purpose of verifying any book entry or 
return or for any other purpose whatsoever 
it shall be lawful for the 6ovemor-in-Council 
to substitute a declaration in the form con- 
tained in the fifth schedule to this Act to the 
same effect as the oath or affidavit which but 
for this Act might be required to be taken or 
made but no substitution as aforesaid shall be 
made for the oath of allegiance in any case or 
for any oath or affidavit which now is or 
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hereafter may be made or taken or be required 
to be made or taken in any judicial proceeding 
in any court of justice or in any proceeding 
for or by way of summary conviction before 
any justice.* 



* The foUowing note is taken from the Victorian 
Statutes, Vol. I., p. 911 :— 

The corresponding English enactment, 5 and 6 
Win. IV. c. 62, relating to declarations substituted 
for oaths, and to voluntary declarations, contained 
two sections, the 15th and the 17th, relative to the 
admission of evidence in certain actions or suits " in 
any court of law or equity within any of the terri- 
tories, plantations, colonies, or dependencies abroad, 
being within and part of His Majesty's dominions.** 
The whole of this Act, together with sections 1, 2, 
and 3 of 54 Geo. III., c. 15, "An Act for the More 
Easy Recovery of Debts in His Majesty's Colonies of New 
South Wales" and section 11 of 14 and 15 Vict., c. 99, 
providing that every document by law admissible in 
evidence in courts of justice in England without proof 
of the authenticating seal, stamp, or signature, should 
be equally admissible in any court of justice in any 
of the British colonies, were included in the schedule 
of repealed Acts in the Victorian A.ct, 21 Vict., No. 8. 
This Act was objected to by the Colonial Office, upon 
the ground that it professed to repeal Acts of the 
English Parliament expressly applying to the colonies. 
In a despatch, dated November 12th, 1858, it is stated 
that ** there is no point of English law clearer than 
that (in the absence of any specific authority, which 
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18 not alleged in the present case) the Legialature of 
a colony is not competent to repeal or alter Imperial 
Statutes which the British Parliament itself has 
declared to be applicable to that colony, and that any 
colonial law assuming to effect such repeal or altera- 
. tion is illegal and void." An Act was subsequently 
passed by the Imperial Parliament, 22 and 23 Vict., 
c. 12, repealing the above-mentioned portions of 54 
Geo. III., c. 15, and 5 and 6 WilL FV., c. 62, so far 
as they affected the colony of Victoria, and enabling' 
the Legislature or Legislative authority of any of 
Her Majesty's possessions abroad to repeal, alter, or 
amend all or any oi the provisions of the two last- 
mentioned Acts, so far as applicable to such posses- 
sion. A later Act (hereby repealed,) 24 Vict., No. 
1(X), s. 52, admitted and declared section 11 of 14 and 
15 Vict., c. 99, to be in force in Victoria. 



Such substi- 36. When the Govemor-in-Council shall in 

tutiontobe 

notified in any such case as aforesaid have substituted a 
6 and 6 Will, declaration in lieu of an oath or affidavit the 

IV. c 62 

8- 8. 4- same shall be notified in the Oovernment 
Gazette and from and after the expiration of 
twenty-one days next following the day of the 
date of the Government Gazette wherein such 
notification shall have been first published the 
provisions of this Act shall extend and apply 
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to each and every case office or department 
specified in such notification And the person 
who might under the Act imposing the same 
have been required to take or make such oath 
or affidavit shall in the presence of the officer 
or person empowered by such Act to admin- 
ister such oath or affidavit make and subscribe 
such declaration and every such officer or 
person is hereby empowered and required to 
administer the same accordingly And it shall 
not be lawful for any officer or other person 
to administer or cause to be administered or 
receive or cause to be received any oath or 
affidavit in lieu of which such declaration as 
aforesaid shall have been directed to be sub- 
stituted. 



37. Any iustice notary public or other voluntary 

•^ •^ •^ ^ dedarationB 

officer now by law authorised to administer an genoraiiy 

^ and in ven- 

oath may take and receive the declaration of ^i^^***^^ 
any person voluntarily making the same before 6 ^d e ^ii. 
him in the form of the fifth schedule to this 88.i6,i8. 
Act annexed and any attesting witness to the 
execution of any will or codicil deed or instru- 
ment in writing and any other competent 
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person may verify and prove the signing 
sealing publication or delivery of any such 
will codicil deed or instrument in writing by 
such declaration in writing made as aforesaid. 



Feespayabie. 33 Whenever any declaration shall be made 

6 and 6 Will. ,,.,,, 

IV. c. 62 and subscribed by any person under or m 
pursuance of the provisions of this Act such 
fee as would have been due and payable on 
the taking or making any legal oath or affi- 
, davit sl&tll be in like manner due and payable 
upon making and subscribing such declara- 
tion. ' 



?S^rfai89 ^^- -"-^ ^F person making any aflSrmation or 
Si^?r ^^ declaration under the power conferred by this 
oiaretiona Act shall wilfull;^ falscly and corruptly aflBrm 
perjury, or declare any niatter or thing which if the 

''rm'sl!" same had been sworn in the usual form would 

21 89 

6 and 6 Will. ^^^® amouutcd to wilful and corrupt perjury 
I7i8^' ^^ OT upon any examination under any rule order 
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writ or commission made or issued in pur- 
suance of this Act or upon any examination 
before any board or commission empowered 
under the provisions of this Act to summons 
witnesses shall wilfully and corruptly give any 
false evidence or shall make and subscribe 
any such declaration as hereinbefore men- 
tioned in lieu of any oath or affidavit and 
shall wilfully make therein any false statement 
any such person so offending shall incur the 
same penalties as by the laws in force in this 
colony are or may be enacted or provided 
against persons convicted of wilful and corrupt 
perjury and shall and may be prosecuted for 
perjury in Victoria whether such evidence 
shall be given in or out of the colony. 



J. M. was informed against for that fraudulently 
intending to obtain the consent of the Board of Land 
and Works to an assignment to one C. C. of land held 
by M. M., under license from the Crown, he (J. M.) 
did go before a justice of the peace and " knowingly, 
falsely, corruptly and wilfully, voluntarily and 
solemnly, declare the truth of a certain declaration, 
and then and there, in and by such declaration, did 
declare, &c., whereas in truth and in fact, &c.. 

Held, that this declaration was one not imposed by 
law, but required only by usage of the Board of Land 
and Works; that a false declaration such as this was 
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not made penal by any section of the ** Evidence 
Statute,** because it was not declared imder that Act; 
and was not made penal nnder the "Criminal Law and 
Practice Statute, 1864/' sec. 271, because it was not 
declared of the truth of any " fact, matter, or thing, 
by any law required or authorised, to be verified, or 
otherwise assured or ascertained," and conviction 
quashed, Regina v. Mwngovan (Wyatt, Webb, and 
A'Beckett, Vol. VI., p. 157, Law.) 



AiieTidenoe 40. All evidence and proof whatsoever 

to be 

dee^d^ whether given or made orally or by aflSdavit 
examination declaration or deposition shall be 
deemed and taken to be material and it shall 
not be necessary in any indictment information 
or presentment for perjury to allege or on the 
trial to prove the materiaUty of any such 
evidence or proof. 
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PAET V. 

Peesons whose Evidence may be Received. 



41. No person offered as a witness shall ^J^^fj^^^^f. 
hereafter be excluded by reason of incapacity gj^'irf^^e or 
from crime or interest from giving evidence ^ "f J!^'* 

o o 6 and 7 Vice. 

either in person or by deposition according to ®^'-^- 
the practice of the court on the trial of any 
issue joined or of any matter or question or 
on any inquiry arising in any suit action or 
proceeding in any court or before any person 
having by law or by consent of parties author- 
ity to hear receive and examine evidence but 
every person so offered may and shall be 
admitted to give evidence notwithstanding that 
such person may or shall have an interest in 
flie matter in question or in the event of the 
trial of any issue matter question or inquiry 
or of the suit action or proceeding in which 
he is offered as a witness and notwithstanding 
that such person offered as a witness may have 
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been previously convicted of any crime or 
oflfence. 



For some general observations on this section^ see 
Appendix, 



Aboriginal ^^' ^^ *^® *^^ ^^ ^y ^®^^® joincd or of 
S£nS*°^^"^y matter or question or on any inquiry 
iritoeuei. arising in any suit action or proceeding in any 
court or before any person having by law or 
by consent of parties authority to hear receive 
and examine evidence it shall be lawful for 
such court or person to receive the evidence of 
any aboriginal or half-caste native or of any 
person brought up and abiding with any tribe 
of aboriginal natives of Victoria or of any of 
the countries adjacent thereto on the continent 
of Australia or of any infant under the age of 
seven years notwithstanding he may be desti- 
tute of the knowledge of God and of any belief 
in religion or in a future state of rewards and 
and punishments Provided always that the 
evidence of such native or other person or 
infant shall be given upon his affirmation or 
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declaration to tell the truth the whole truth 
and nothing but the truth or in such other 
form as may be approved of and allowed by 
such court or person as first aforesaid and 
after he shall have been cautioned by such 
court or person that he will incur and be 
liable to punishment if he do not tell the 
truth Provided also that no such evidence 
shall in any case be received unless it shall be 
proved to the satisfaction of such court or 
person that such native or other person or 
infant perfectly understands the nature and 
object of such declaration or affirmation as 
aforesaid and the purpose for which his 
testimony is required 



A Chinese witness may be sworn on the Bible. 
The form of administering the oath is immaterial, 
the substance only is essential. If a witness declare 
that a special form is binding on his conscience, the 
court is bound to accept it {Reg. v, Mcllree, 3 W., W., 
and a'B., 33, Law.) 
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P^ajMd 43. On the trial of any issue joined or of 

mgybi'*' any matter or question or on any inquiry 

i^^T^^' arising in any suit action or proceeding in any 

c.99 8.2. court or before any person having by law or 

16andl7Vic. , ^ , . i 

c. 88 B. 1. by consent of parties authority to hear receive 
and examine evidence the parties thereto and 
the persons in whose behalf any such suit 
action or proceeding may be brought or 
defended and the husbands and wives of such 
parties and persons respectively shall except 
as hereinafter excepted be competent and 
compellable to give evidence either in person 
or by deposition according to the practice of 
the court on behalf of either or any of the 
parties to the said suit action or proceeding. 



For observations on the Englisli Acts, from which 
this section is taken, see Appendix. 

This section is identical with 14 and 15 Vict., c. 99, 
8. 2, with the addition of the words "and the 
husbands and wives of such parties and persons 
respectively" after the words " or defended," in the 
middle of the section, and these additional words are 
taken from 16 and 17 Vict., c. 83, s. 1. 

This section does not abridge the former right of 
the party to be his own advocate (Cohhett v. Hudsoriy 
1 E. and B. 11, 22 L. J. Q. B. 11.) A party who is 
an indispensable witness will be allowed his expenses 
as such (Howes v. Barber, 21 L. J. Q. B. 254; 18 Q. B. 
588; Ansett v. Marshall, 22 L. J. Q. B. 118; DowdeU v. 
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The Australiom Steam NcmgaMon Cowpany, 23 L. J. 
Q. B. 369; 3 E. and B. 902.) 



44. It shall be lawful for any person who P«jon 
in any criminal proceeding is charged with ^^^^^y 
the commission of any indictable oflFence or SItemenu 
any oflFence pimishable on summary conviction 
(whether such person shall or shall not make 
his answer or defence thereto by counsel or 
attorney) to make a statement of facts (with- 
out oath) in lieu of or in addition to any 
evidence on his behalf. 
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PAET VI. 

Peivileges Disabilites and Obligations 
OF Witnesses. 

ExoeptioM 45. Nothing herein contained shall render 

astoorimi- . . . . ■, ^. . 

nai oasea any person who m any criminal proceeding is 
^*^99^^r°" charged with the commission of any indict- 
^^o^mV I!*' ^^^® oflFence or any oflFence punishable on sum- 
mary conviction competent or compellable to 
give evidence for or against himself or (except 
as hereinafter mentioned) shall render any 
person compellable to answer any question 
tending to criminate himself or shall in any 
criminal proceeding render any husband com- 
petent or compellable to give evidence for or 
against his wife or any wife competent or 
compellable to give evidence for or against 
her husband. 



For general observations on the English Acts from 
which this section is taken, see Appendix. 
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46. No husband shall be compellable to oommuniot- 

tiooB to 

disclose any communication made to him by ^^"^^'' 
his wife during the marriage and no wife shall ^^ 

° ^ ^ l6andl7Vio. 

be compellable to disclose any communication «*83 •• s. 
made to her by her husband during the 
marriage. 



See Appendix for general observations on the 
English Act from which this section is taken. 



47. No clergyman of any church or religious confession » 
denomination shall without the consent of the : »«« and 

medical 

person making the confession divulge in any "^«°- 
suit action or proceeding whether civil or 
criminal any confession made to him in his 
professional character according to the usage 
of the church or religious denomination to 
which he belongs and no physician or surgeon 
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shall without the consent of his patient divulge 
in any. civil suit action or proceeding unless 
the sanity of the patient be the matter in 
dispute any information which he may have 
acquired in attending the patient and which 
was necessary to enable him to prescribe or 
act for the patient. 



witneBsmust 48. No witucss shall on the trial of any 

answer 

w'i?h*di*. ^^^® joined or of any matter or question or on 
StoiiSte. ^^y iii<l^y arising in any suit action or 
proceeding whether civil or criminal be per- 
mitted to refase to answer any question which 
is relevant and material to the matter in issue 
on the ground that the answer may expose 
him to any penalty or forfeiture or may disgrace 
or criminate himself unless the court or person 
having by law or by consent of parties author- 
ity to hear receive and examine evidence shall 
be of opinion that the answer will tend to 
subject such witness to punishment for treason 
felony or misdemeanor. 
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49. No statement made by any person in sutments 
answer to any question before any board ^^^^ 
or commission empowered under the provi- ^It^^ 
sions of this Act to summon witnesses shall him'" 
except in case of an information against such 
person for perjury committed by him in 
making such statement be admissible in 
evidence in any proceedings civil or criminal 
against him nor be made the ground of any 
prosecution action or suit against him and a 
certificate signed by the chairman of such 
board or commission that such statement was 
made in answer to any such question or in the 
course or any inquiry before such board or 
commission shall be conclusive evidence that 
the same was so made.. 
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PAET VII. 

The Means of Discrediting Evidence. 
witneasmay 50. A witness may be questioned as to 

beqnes- . t 

tioDedaato whether he has been convicted of any mdict- 

prerioua "' 

oonviction. q^^Iq qj, other oflFence and upon being so 

17andl8Vic. i . , j* 

0.126 8.25. questioned if he either denies the fact or 
refuses to answer it shall be lawful for the 
party so questioning to prove such conviction. 



As to mode of proof see section 23. 

See Reg. v. Ackroyd, 1 C. and K. 158. 

With respect to identity see section 23, and Reg. v. 
Crofts, 9 C. and P. 219. 

See also Reg. v. Parsons, L. E. 1 C. C. 24. 

This section does not interfere with the previous 
right to cross-examine a witness as to the commission 
of offences, either for the purpose of discrediting him 
or of contradicting him, if the question is so connected 
with the point in issue that the witness may be con- 
tradicted by the evidence, if he deny the facts. 

Four rules may be considered as established in 
practice on this subject. 

1. A witness may be ashed any question, whether 
with a view to his discredit or to contradict him 
(where contradictory evidence is admissible,) although 
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tlie answer may also tend to subject liim to a criminal 
prosecution, a penalty, or a forfeiture. 

2. If the answer has such tendency, the witness is 
not bound to give it, whatever the object or effect of 
the question may be; and it was at one time thought 
that he was to judge for himself whether the effect of 
the answer would be such as to subject him to a 
criminal charge {Fisher v. Sonalds, 12 C. B. 762 ; but 
see now Osborne v. London Bock Company, 10 Exch. 
698; L. J. 24, Ex. 140; Eeg, v. Boyes, 1 B.and S. 311; 
L. J. 30, Q. B. 301; ex parte Fernandez, 10 C. B. N. S. 
3 ; L. J. 30, C. P. 321 ; see also section 277 C. L. P. 
Act,) and when the witness assigns insuflScient reason 
for not answering, he may certainly be compelled to 
answer (Re Aston* s Case, 4 DeG. and I. 320; 27 Beav. 
474.) See also Best on Evidence, Book II., part 1, 
chap. 1. 

3. Evidence cannot be adduced to contradict the 
witness, if he deny the imputation, unless the fact 
sought to be established is material to the issue. 

4. Before such evidence is given the witness should 
be further questioned upon the subject, in order to 
afford him an opportunity for explanation. 



51. A party producing a witness shall not Adverse ^it- 
be allowed to impeach his credit by general Jf^Jl^b* 
evidence of bad character but may contradict gJ^'Ji^*" 
him by other evidence or (in case the witness ^'^^^l^^ll\ 
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shall in the opinion of the court or person 
having by law or by consent of parties authority 
to hear receive and examine evidence prove 
adverse) may by leave of such court or person 
prove that he has made at any other times a 
statement inconsistent with his present testi- 
mony but before such last-mentioned proof 
can be given the circumstances of the supposed 
statement sufl&cient to designate the particular 
occasion must be mentioned to the witness 
and he must be asked whether or not he has 
made such statement. 



See Byherg v. Byhwg (L. J. 32, P. M. and A. 112,) 
sed quoBre, 

These provisions are intended to meet tlie case of a 
witness unexpectedly turning round on the party 
caUing him, and of enabling a party who, from the 
nature of the inquiry, is obliged to caU a witness who 
then unexpectedly proves hostile, to contradict that 
witness if needful ; yet not so as to pick and choose 
his testimony, discarding part and relying upon other 
part (per Campbell, C. J., Faulkner v. Beirte^ 1 F. and F. 
254;) or to enable a witness to be put forward, who 
is, avowedly, generally unworthy of credit. 

It must not be inferred from the use of the words 
" general evidence" that a party may give particular 
evidence of bad character, for such particular evi- 
dence as to the character of a witness (that is to 
say particular instances of bad conduct) is not allowed 
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to be given by either party, unless relevant to the issue, 
although now a conviction for felony or misdemeanor 
may be given in evidence by the opposite party to 
that on whose behalf the witness is called, if the 
witness denies or refuses to admit such conviction 
(ss. 23 and 50.) 

To enable a party thus to contradict his own 
witness, the witness must appear not merely itn/aww- 
ahle, but actually hostile {Qreenhough v, Eccles^ 5 0. B., 
N. S. 786, Cockbum, C. J., dubiiouide; Coles v. Coles, 
L. E. 1 P. and D. 70, per Wilde,. J. O. ;) and it would 
seem from the first of, those cases, doubtful whether 
the decision of the judge at "Nisi Prius is subject to 
review in hcunco. 

This section does not introduce any new rule of 
evidence. In three classes of cases a party was 
always permitted to contradict the statement of a 
witness called by him. 

Firstly, Where he is under the necessity of calling 
a witness for the purpose of satisfying the formal 
proof which the law requires, he is not precluded 
from calling other witnesses who give contradictory 
testimony (Starkie on Evidence, 4th edit., p. 224;) 
as where an attesting witness denied the fact of his 
attestation, or the signature of the party. 

SecondJ/y, Where a witness called to prove a par- 
ticular fact does not deny that fact, but gives evidence 
(generally on cross-examination) of other facts 
material to the same, or other issues in the cause, as 
in the case put by Tindal, C. J., in delivering judg- 
ment in Bradley v, Bicardo (8 Bing. 58 ;) or where a 
plaintiff for some formal proof is obliged to make a 
witness of the defendant's attorney, who, on cross- 
examination, makes a statement adverse to the 
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plaintiff; or where, on the question of a devise of 
real estate, an attesting witness is called to prove, and 
does prove, the execution of the will, but entertains 
an adverse opinion as to the capacity of the testator^ 
as in Lowe v, Joliffe (1 Wm. Bl. 365.) In either of 
these classes of cases it was always immaterial, so far 
as the right of the party to call contradictory evi- 
dence was concerned, whether he knew beforehand 
that the witness would prove adverse. 

Thirdly. Where a witness by surprise gives evi- 
dence against the party who called him, that party is 
not precluded from proving his case by other wit- 
nesses ; for it would be contrary to justice that the 
treachery of a witness should exclude a party from 
establishing the truth by the aid of other testimony 
{Starkie, supra,) Such contradictions must, on the 
general rules of evidence, be of facts material to the 
issue to 'be tried, for as the witness cannot be ex- 
amined except as to facts material to the issue, by 
necessity he cannot be contradicted except on such 
material facts. 

But independently of, or in addition to the contra- 
diction as to facts, by other evidence, the party may 
" by leave of such court or person prove that he has made 
at other Umes a statement inconsistent with his present 
testimony,** This also settles what was before a moot 
point, rather than introduces any positive new rule of 
evidence. 

The "statement** may be verbal, or written; it must 
be material to the issue, or in the words of the follow- 
ing sections it must be relative to the "subject 
matter of the cause.*' 

A series of letters may be used for the purpose^ 
though one only should be directly inconsistent 
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(Jackson v. Thomaton, 1 B. and S. 746; L. J. 31, Q. B. 
11.) 

It is to be observed that this section does not 
interfere with the right of a party to put a document 
into a witness's hands for the purpose of refreshing 
his memory, and this right, although ostensibly 
permitted for that purpose, is sometimes used not so 
much with a view ta assist the memory, as to operate 
as a check on the mind of an adverse witness from 
saying any thing inconsistent with the truth, or at 
least with that previous statement. 



52. If a witness upon cross-examination as Evidence of 

previous 

to a former statement made by him relative to statement 

*' of witness. 

the subject-matter of the cause or prosecution i7andi8Vic. 
and inconsistent with his present testimony 
does not distinctly admit that he has made 
such statement proof may be given that he did 
in fact make it but before such proof can be 
given the circumstances of the supposed state- 
ment sufficient to designate the particular 
occasion must be mentioned to the witness and 
he must be asked whether or not he has made 
such statement. 
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The words "or prosecution** which are not in the 
section of the English Act include criminal as well 
as civil cases. 

It was never doubted that statements by witnesses 
on other occasions, relevant to the matter at issue, 
and expressly denied by them on the trial, were 
admissible in order to impeach the value of that 
testimony. As the proof allowed to be given by this 
section is of some affirmative statement, a question 
may arise as to whether this section applies to the 
cross-examination of a witness for the purpose of 
showing that he has made a statement relative to the 
subject matter of the cause, in which statement the 
particular fact or circumstance sworn to at the trial 
waB not mentioned. It may be argued that the 
refusal to admit the withholding of a fact in a former 
statement, is in fact a refusal to admit the making 
of that precise statement, and consequently that 
proof may be given under this section that he did in 
fact make such partial and therefore inconsistent 
statement. 



Witness may 53. A witness may be cross-examined as to 

be cross- , i i -i . . 

examined prcvious Statements made by him m writmg 
men^te '^* OT Teduccd into writing relative to the subject 
pridSdng matter of the cause or prosecution without 
i7and^8Vic ®^^^ Writing being shown to him but if it is 
*'"^^^^* intended to contradict such witness by the 
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writing his attention must before such contra- 
dictory proof can be given be called to those 
parts of the writing which are to be used for 
the purpose of so contradicting him Pro- 
vided always that it shall be competent for 
the court or person having such authority as 
aforesaid at any time during the trial or 
inquiry to require the production of the 
writing for his inspection and he may there- 
upon make such use of it for the purposes of 
the trial or inquiry as he shall think fit. . 



The words "or prosecution" are also introduced 
into this section, thereby including criminal cases. 

This section alters the rule laid down in the Queen* s 
Case (2 B. and B. 286,) as to the cross-examination of 
witnesses in respect of previous statements in wi-iting. 

The effect is this : the witness in the first instance 
may be asked whether he has made such and such a 
statement in writing, without its being shown to 
him (Sladdm v. Serjeant, 1 P. and F. 322, WiUes, J.) 
If he denies that he has made it, the opposite party 
cannot put in the statement, without first calling his 
attention to it (showing it, or at least reading it to 
him,) and to any parts of it relied upon as a contra- 
diction. If the witness, instead of denying that he 
has made the statement, admits it, although the 
object of the cross-examining counsel has been 
attained, it may be very important for the party 
calling the witness to have the whole statement. 
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whioH may not be in his poesession, before the court 
and jury. If he is aware of the contents, he will, it 
wonld seem, in such case, be at liberty to re-examine 
the witness as to the residue of the statement, with- 
out its being produced, on the general rule that if 
part of any connected conversation or statement be 
given, the whole may be used; or he may ask the 
judge under the latter part of the section, to require 
the production of the writing. 

■ It must be always borne in mind that this section 
is confined to written statements made by the witness, 
relative to the subject matter of the cause. This 
section, therefore, does not interfere with the decision 
in Maedonnell v. Evcms (11 0. B. 930.) In that case, 
upon the cross-examination of a witness, a letter in 
lus own handwriting was shown to him, and he was 
asked " Did you not write that letter in answer to a 
letter charging you with forgery? " It was held that 
the question was inadmissible for any purpose, inas- 
much as it was an attempt to get at the contents of a 
written document, which for anything that appeared 
might have been produced. As the question, there- 
fore, referred to the contents of a letter written by a 
third person, and not by the witness, the case is not 
affected by this section. 

But, in Henmcm, v. Lester (12 C. B. N. S. 776; L. J. 
31, C. P. 336,) where a party to a cause gave evidence 
himself in support of his case, it was held, by WiUes, 
J., and Keating, J. (Byles, J., dissenting,) that he 
might be asked on cross-examination, with a view of 
testing his credit, whether an action had not been 
brought against him by another person in the County 
Court, in respect of a similar claim upon which he 
had given evidence, and had had notwithstanding a 
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verdict of the jury against him ; and that he might 
be so examined without production and proof of the 
record of the proceedings in such County Court, 

Held, also by Willes, J., and Keating, J., that, even 
if the judge at the trial ruled wrongly in allowing 
such questions to be put and answered* the court 
would not on that account grant a new trial, unless it 
could see that iigustice had been occasioned by such 
mistaken ruling. 
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PAET VIII. 



Miscellaneous Peovisions. 



Certain 54. All courts and all persons having by 

signatures o «/ 

dali^^n^" ^^^ ^^ ^y consent of parties authority to hear 
ticed. receive and examine evidence shall henceforth 

8 and 9 Yio. 

c. 118 b. 2. take judicial notice of the signature of every 
person' who is or shall be or shall have been 
Governor Chief Secretary Judge of the Supreme 
Court Registrar of the Supreme Court the 
Commissioner of Titles Kegistrar-General 
Assistant Eegistrar-General Judge of any 
County Court or Court of Mines Commissioner 
of Insolvent Estates in and for any part of the 
colony Judge of any Court of Bankruptcy or 
Insolvency hereafter to be established Protho- 
notary or Master-in-Equity provided such 
signature shall be attached or appended to any 
decree order certificate aflSdavit or other judi- 
cial or oflScial document. 
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55. It shall not be necessary to prove by Attesting 
the attesting witness any instrument to the 17 and is vic 

,. ,. i» ' 1 . 1 . . . . c-125 8.26. 

validity 01 which attestation is not requisite 
and such instrument may be proved by admis- 
sion or otherwise as if there had been no 
attesting witness thereto. 



OaUing the attesting witness is only dispensed with 
in those cases in which attestation is not requisite to 
the validity of the instmment. Where attestation is 
necessary to the validity of an instrument^ the witness 
must be called, or his absence accounted for, and his 
signature proved (Bowman v, Hodgson, L. E. 1 P. and 
M. 362 ;) unless the instrument proves itself by age, 
and proper custody ; as to which see " Boscoe's Nisi 
Prius," 11th ed., p. 78 et seq., and Mytton v. Thombvbry 
(L. J. 29, M. C. 109, Ex.) As to who is an attesting 
witness, see the observations of Erie, C. J., in Deffell 
t. White (L. E. 2 C. P. 144.) 

The instruments to the validity of which attestation 
is requisite may be divided into two classes : 

First. Instruments which the parties themselves, 
or those under whom they claim or act, have stipu- 
lated shall require one or more attesting witnesses. 

Secondly. Instruments which require attestation 
under some statutory provision. Of the former class. 
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the most usual are deeds, and instruments executed 
under powers contained in, and reserved by, other 
instruments. 

In the class of instruments requiring attestation 
may be enumerated: — 

Wills and Codicils (27 Vict. No. 222 s. 7.) 

Warrants of Attorney and Cognovits (27 Vict. No. 
204 s. 75.) 

Agreements between the master of a ship and a 
merchant seaman (28 Vict. No. 245 ss. 4 and 14; and 
see 17 and 18 Vict. c. 104 s. 150.) 

Bills of Sale (27 Vict. No. 204 s. 56; and see 2 
W. and W. 263 and 267.) 

Even in these cases, the necessity for calling the 
attesting witness only arises where it is necessary 
to ^rove the instrument. For the parties against 
whom any of these instruments requiring attesta- 
tion are sought to be used, may waive the necessity 
for calling the attesting witness, by admissions. 
Thus, if in the course of the proceedings in the 
cause, the party voluntarily admits the execution, 
or if by his pleadings he does not require the 
execution to be proved, there is no necessity for calling 
the attesting witness. But where ^roof has to be 
given of attestation, the necessity for calling the 
attesting witness cannot be avoided by putting the 
party to the deed, and against whom it is sought to 
be used, into the witness-box, and extracting an 
admission from him {Whyman v. Ocvrth, 8 Ex. 803.) 

The judges of the Court of Chancery seem unwill- 
ing to apply the English Act (from which this section 
is copied verbatim) in ex parte cases (re Rearfs Estate) 
1 Jur. N. S. 222, V. C. K., 8th March, 1855. 

As to calUng upon a party to admit a document by 
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notice to admit; and the proof by affidavit of such 
admissions when made ; and as to the form of a notice 
to admit (see ss. 12 and 13.) 



The initials of attesting witnesses to a will, are 
sufficient signature when affixed for the purpose of 
attestation (in the Will of Henry Dyer, deceased. 
Wyatt, Webb, and A'Beckett, Vol. VI., p. 43, 1. E. 
and M. Cases.) 



66. Comparison of a disputed writing with comparison 
any writinff proved to the satisfaction of the ^i^ng. 

, . , 1 . o WandlSVio. 

\ court or person having such authonty as afore- 0.125 ■.26. 
said to be genuine shall be permitted to be 
made by witnesses and such writings and the 
evidence of witnesses respecting the same may 
be submitted to such court or person and the 
jury or assessors if any as evidence of the 
genuineness or otherwise of the writing in 
dispute. 



See Birch v. Ridgway, 1 P. and F. 270, cor. PoUock, 
C.B.) 

Senible, in an action by indorsee against acceptor 
of a bin of exchange, where acceptor denies the 
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indoraement of the drawer, snoh indorsement may be 
proved, xrnder this section, by compariion with the 
signature of the drawer* upon the bill, which the 
acceptor is estopped from denying. 

For the purpose of comparison, under this section, 
the disputed writing must be produced in court ; and 
this section does not therefore apply to documents 
which are not produced, and of which it is sought to 
giye secondary eyidence, and it has been thus decided 
by Wilde, B., in Arbon v, FusaeU (3 P. and P. 152.) 



Confession 57. No confessioix which is tendered in 

after pro* 

mueor evidciice on any trial shall be rejected on the 

threat or •' ** 

to be^on"^ ground that a promise or threat has been held 
***'**• out to the person confessing unless the judge 
or other presiding officer shall be of opinion 
that the inducement was really calculated to 
cause an untrue admission of guilt to be made 
nor shall any confession which is tendered in 
evidence on any trial be rejected on the ground 
that it purports to have been made on oath if 
proof can be given to the judge or other pre- 
siding officer that in fact it was not so made. 
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68. From and after the coming into opera- Abolition of 

extra-jadi* 

tion of this Act it shall not be lawful for any ciaioath^ 
justice or other person to administer or cause iv. cea 
or allow to be received any oath or aflSdavit 
touching any matter or thing whereof such 
justice or other person hath not jurisdiction or 
cognizance by some statute Act or ordinance 
in force at the time being but nothing in this 
section shall be construed to extend to any 
oath solemn affirmation or affidavit before any 
justice in any matter or thing touching the 
preservation of the peace or the prosecution 
trial or punishment of offences or touching 
any inquiry held before any justice in the 
nature of coroners' inquests respecting sudden 
deaths or touching any proceedings before the 
Legislative Council or Assembly or any com- 
mittee thereof nor to any oath or affidavit 
which may be required by the laws of any 
foreign or other country out of Victoria to 
give validity to instruments in writing designed 
to be used in foreign or other countries 
respectively. 
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There are a niunber of statutes by which the 
taJdng a false oath, or Tnaking a false dedaration 
(in oases in which a declaration is substituted for an 
oath,) in regard to the particular subject matter, is 
visited with the penalties of peijury. Most of them 
are enumerated in Buss. 608-615, and in Arch. Or. L. 
718. See also fifth schedule to this Act, and sec- 
tion 39. 



commenoe. 59. TMs Act shall commence and come into 

ment of 

this Act operation on the first day of January next 
after the passing hereof and not before. 
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SCHEDULES. 



THE PIEST SCHEDULE. 



Date of Aot. 



9 Victoria No. 9... 



24 Victoria No. 100 



Title of Act 



"An Act for the more effectual abo- Section 2. 
liHon of Oaths <md AffirmaMons 
taken and made in varioiis Depart- 
ments of the Qovemment of New 
South Wales a/nd to substitute 
Decla/rations in lieu thereof and 
for the suppression of Voluntary 
and Extror-judicial Oaths a/nd Affi- 
daviU." 

"An Act further to amend and to 
consolidate the Law of Evidence" 



THE SECOND SCHEDULE. 
No. 



In the 



Between A.B. plaintiff 
and 
CD. defendant 
Take notice that the proposes 

to prove the several facts and documents hereunder 
specified and that such documents may be inspected 
by the plaintiff [or defendant^ his attorney [or soli- 
citor'] or agent at on [Monday] next 
between the hours of and o'clock 
and that the plaintiff [or defendant] is hereby required 



Section 12. 
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within fortj-eigHt honrs from the last-mentioned 
hour to admit the said several facts and that such of 
the said documents as are specified to be originals 
were respectively written signed or executed as they 
purport respectively to have been that such as are 
specified to be copies are respectively true copies and 
such copies as are stated to have been served sent or 
delivered were so served sent or delivered respec- 
tively saving all just exceptions to the admissibility 
of all such facts and documents as evidence in this 
cause. 

Dated this day of 18 

G.H. 
Attorney [or Ageni] for &c. 

To Mr. the 

Attorney {_or Ageai^ 

OBiantAjja, 



DescriptioQ of Doouments. 



Date. 



An agreement signed by the 
plaintiff and John Doe. 

A letter from the defendant 
to the plaintiff. 



1st January^ 1860. 
1st February, 1860. 



Copies. 



Deioription of Docu- 
ments. 


Date. 


Orfginal or Duplicate 
served sent or deliver- 
ed when liew or by 

whom. 


1. Letter from the 
plaintiff to de- 
fendant. 


1st January, 
1860. 


Sent by post on the 
same day. 
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Pacts. 

1. That the aboyenamed John Doe was authorised 
by the defendant to sign the abovementioned agree- 
ment on his behalf. 

2. That John Jones died on the Ist day of March 
18 intestate. 

3. That John Smith was at the commencement of 
this suit the h^-at*law of the said John Jones. 



THE THIED SCHEDULE. 
I hereby admit the originals numbered 1 the copies Section 13. 
numbered 1 and the facts numbered 2. 

A.B. 
Defendant's Agent. 



THE FOTJETH SCHEDULE. 

I John Doe do solemnly sincerely and truly affirm Sectloii 84« 
and declare that the taking of any oath is according 
to my religious belief unlawful and X do also solemnly 
sincerely and truly affirm and declare that the 
evidence, &c. 



THE FIFTH SCHEDULE. 

I John Doe of do solemnly and sincerely seottons 85 

declare that, &c., and I make this solemn '^^ ^^' 

declaration conscientiously believing the same to be 
true and by virtue of the provisions of an Act of the 
Parliament of Victoria rendering persons making a 
false declaration punishable for wilful and corrupt 
perjury. 
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Many important alterations having been made by 
recent legislation in England, in the rales relating to 
the examination of witnesses, and additional facilities 
haying been afforded for the admission and proof of 
documentary evidence, it seems desirable briery to 
notice the general state of the law relating to evi- 
dence, before treajbing in detail those enactments 
which introduce further alterations. 

For the purposes of these observations, evidence 
will be considered, first, as oral ; secondly, as docu- 
mentary. 

Obal Evidence. 

The rules of law relating to oral evidence may be 
considered, firstly, in reference to the admissibility of 
witnesses; secondly, to the manner of their examin- 
ation. 

Admissibil- It is obvious that any witness who can throw light 
ity of 
witnesses, upon a fact in issue should be heard to state what he 

knows, subject to such observations as may arise 
either as to his means of knowledge or to his disposi- 
tion to state the truth. And this has always been the 
law of England ; subject, however, to an important 
exception, by which all those persons were excluded 
as witnesses who were either infamous, or interested in 
the event of the cause. All others were competent 
witnesses ; the jury were to judge of their credibility. 
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Infamous persons were such as might be challenged 
as jurors, propter delictwn, and were not admitted to 
inform that jury, with whom they might not associate. 

Interested witnesses might be examined upon the 
voir cUre^ if suspected to be secretly concerned in the 
event ; or their interest might be proved, in order to 
disqualify them. The law thus carefully excluded not 
only the parties to the cause, but any one who had the 
most minute interest in the result ; for every person 
so circumstanced, however insignificant his interest, 
was presumed incapable of resisting the temptation 
to perjury; as every judge and juryman was pre- 
sumed incapable of discerning peijury committed 
under circumstances (according to the former pre- 
sumption) especially calculated to excite suspicion. 
The first inroad on this exclusion of evidence was 
made by the Statute 3 and 4 Will. IV. c. 42 s. 26, which 
enacted that, "in order to render the rejection of 
witnesses on the ground of interest less frequent, if 
any witness should be objecced to as incompetent, on 
the ground that the verdict or judgment in the 
action would be admissible in evidence for or against 
him, he should nevertheless be examined ; but, in that 
case, the verdict, or judgment, should not be admis- 
sible for or against him, or any one claiming under 
him." 

A greater improvement was effected by the Statute stetute of 
6 and 7 Vict. c. 85 s. 1 ; (on which section 41 of 2?.«?^ 
"the Statute of Evidence, 1864," is founded,) and 
which removed incompetency on the ground of 
interest, in all persons except the parties to any suit, 
action, or proceeding named on the record, or any 
lessor of the plaintiff in ejectment, or tenant of the 
premises sought to be recovered in that action, or the 
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Stotateof 
Evidence, 
seo. id- 



landlord or other person in whose right any defendant 
in replevin made cognizance, or any person in whose 
immediate and individual behalf any action was 
brought, or defended, or the husband or wife of 
such persons. The advantages found to flow from 
this alteration in the law, led to the Statute 14 and 15 
Vict. c. 99, by the 1st section of which, so much of 
the 6 and 7 Vict. c. 85 s. 1, as excepted the admis- 
sibility, as witnesses, of parties to, and of persons 
directly interested in actions, was repealed. The 2nd 
section (see the 43rd section of "The Statute of 
Evidence, 1864 **) enacts, that in any court of justice, 
the parties and the persons in whose behalf any 
action, suit, or other proceeding Inay be brought, 
or defended, shall, except as therein excepted, be 
competent and compellable to give evidence on behalf 
of either or any of the parties to the suit. The 3rd 
section (see s.45 of "The Statute of Evidence, 1864") of 
the statute provides, that it shall not render any person 
charged with an offence competent, or compellable to 
give evidence against himself ; nor shall it render any 
person compellable to answer any question tending 
to criminate himself; nor shall it in any criminal 
proceeding render any husband competent, or compel- 
lable to give evidence for, or against his wife; or any 
wife competent, or compellable to give evidence for, 
or against her husband. The 4th section of the 
statute further provides that it shall not apply to any 
proceeding instituted in consequence of adultery,* 
nor to any action for breach of promise of marriage. 
Stotnte of It was decided soon after it had become law, that the 
■1. 43?^45, 2nd section of this statute did not render a wife 

• See Robinson V. Robinson and Lane (1 Sw. and Tr. 882; L. J. 27. P. 
M. and A. 91.) 



Statute of 

■ Evidence, 

sec. 45. 
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admissible as a witness f or^ or against her hosband ; 
and accordingly the Statute 16 and 17 Vict. c. 83 (see 
88. 43, 46, and 46 of "The Statute of Evidence, 1864 ") 
was passed, which enacts (ss. 1-4) that the husbands 
and wiyes of the parties to any suit, or of the persons 
on whose behalf any such proceeding was brought, or 
defended, should thereafter be competent and compel- 
lable to give eyidenoe on behalf of either party, or of 
any of the parties. 

Neither husband or wife is compellable, howeyer. Statute of 

Evidenoe, 
to disclose any communication during marriage (s. 3.) mcM. 

"The Statute of Evidence, 1864," s. 46; and neither 

party is a competent witness in a criminal proceeding 

(nor in any proceeding instituted in consequence of ^*^! °' 

adultery, s. 2;) see " Statute of Evidence, 1864," s. 45. sec 45. 

As it was held that in a suit instituted by the wife 

for the dissolution of her marriage, by reason of her 

husband's adultery, coupled with wilful desertion, 

she was not, by reason of the exceptions^ in the 

above acts, a competent witness to prove the 

desertion {Pyne v. Pyne, 1 Sw. and Tr. 178; L. J. 

27, P., M. and A. 54,) it was enacted by the Statute 

22 and 23 Vict. c. 61 s. 6, that "on any petition 

presented by a wife praying that her marriage may 

be dissolved by reason of her husband having been 

guilty of adultery, coupled with cruelty, or of adultery 

coupled with desertion, the husband and the wife 

respectively shall be competent and compellable to 

give evidence* of, or relating to such cruelty or 

desertion." It would appear that this section does 

not apply to the case of a wife, who, as respondent, 

* As to cross examination on the issue of adultery, in the case of a 
husband or wife giving evidence under this Act, see Boardman v. 
Boardman (L. B. 1 P. & D. 233.) 



,y Google 



104 THE STATUTE OF EVIDENCE. 

seeks reKef under Statute 29 Vict. c. 32 s. 2. By these 
several statutes all rales tending to the exclusion of 
evidence have been abrogated except in the cases 
specified. 

The second branch of the law relating to oral 
evidence regulates the examination of witnesses ; and 
its fundamental principle is that the value of all 
testimony rests on the sanction of religion.* Hence, 
no evidence can be received otherwise than upon 
oath ; excepi? in the jcase of religious sects, who are 
Affirmation allowed to make a solemn affirmation. But the 
of oath, religious sanction is as to them considered equally 
indispensable ; so that the witness is always liable to 
be asked whether he believes in a future state of 
reward and punishment; and in the event of his 
answering in the negative, he is excluded from giving 
evidence. 

The exception just mentioned has hitherto been 
in favour of Quakers, Moravians, and Separatists, 
but it has often happened that an individual, not 
belonging to either of these denominations, has, from 
conscientious motives, refused to be sworn. The con- 
sequence has been, not only the loss of his evidence 

* A witness, a party to the cause, when abont to be awom, waa 
objected to on the ground of the want of religious belief. The judge 
caused her to be sworn on the voir dire, and she was examined by the 
opposing counsel, and stated that she did not believe in the obligation 
of an oath any more than in that of her word, nor did she believe in a 
future state of o-ewards and punishments; but that she was morally 
bound by the solemn declaration she had taken to speak the truth. 
The judge thereupon refused to admit her to be examined in the 
c&rxBe:— Held, that the witness was properly rcjjected; that theire was 
nothing irregular in the course pursued ; and that the witness being 
sworn on the voir dire did not prevent her subsequent r^ection. 
CAfodon and W\fe v. Catanach, 7 H. and N. S60; L. J. 81, Ex. 118.) 
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to the party calling the witness, bnjb the exposure of 
the latter to a commital for contempt. Individnals 
have been committed for refusing to be sworn, though 
the only result was that in such cases the witness 
suffered for conscience sake, while justice may have 
been defeated by the want of his testimony. There 
could be no reason why the same regard which is had 
to the scruples of bodies of persons calling them- 
selves Quakers, Moravians, or Separatists, should not 
be extended to those of an indiyidual, and it was 
thought that it might be left to a judge to ascertain 
whether an objection professed by a witness in such 
circumstances was sincere or not. Accordingly, if 
any person, called as a witness now, refuses to be 
sworn from alleged conscientious motives, the judge 
may, upon being satisfied of the ■ sincerity of the 
objection, permit the witness instead of being sworn, 
to' make a solemn affirmation or declaration, which it statute of 
is enacted shaU be of the same force and effect as if seo. 34. * 
the witness had taken an oath in the usual form (see 
s. 34 of the " Statute of Evidence, 1864.'') 

It occasionally happens that a witness called under How far a 
a belief that he wiU prove a certain fact, turns round discredit 
upon the party calling him, and proves directly the ^'toew. 
reverse. The party calling the witness was not 
predudM from proving by other testimony what the 
witness had negatived, but whether he ought to be 
allowed to discredit his own witness, either by im- 
peaching his character, or by showing that he h9,d 
previously made statements at variance with the 
evidence given by him, was a point upon which the 
decisions of the court were conflicting. 

" For the admissibility of the proposed evidence, it 
is said that this course is necessary as a security 
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against the contrivance of an artful witness, who 
otherwise might recommend himself to a party by 
the promise of f avoui'able evidence (being really in the 
interest of the opposite party,) and afterwards, by 
hostile evidence, ruin his cause ; and that the power 
of proving contradictory statements ought to be the 
same, whether the witness is called by the one party 
or the other ; that such a power is necessary for the 
purpose of placing the witness fairly and completely 
before the court, and for enabling the jury to ascer- 
tain how far he is to be believed ; that the ends of 
justice are best attained by allowing the fullest 
power for scrutinising and correcting evidence, and 
that the exclusion of the proof of contrary statements 
might be attended with the worst consequences. 

"The chief objection to the proposed evidence 
appears to be that a party after calling a witness as a 
witness of credit, ought iiot to be allowed to discredit 
him. The objection proceeds upon the supposition 
that the party first acts on one principle, and after- 
wards, being disappointed by the witness, turns 
round and acts upon another, thus imputing to the 
party something of double dealing or dishonest 
practice. But it is evident that this does not apply 
to the case where a party, having given credit to a 
witness, is deceived by him, and first discovers the 
deceit at the trial of the cause. To reject the 
proposed evidence in such a case, and repress the 
truth, would be to allow the witness to deceive both 
jury and party, and might work serious injustice." — 
(Second Report of the Common Law Commissioners, 1850, 
p. 16.) 

The argument in favour of the admissibility of such 
evidence was powerfully put by Lord Denman in Ms 
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judgment in the case of Wright v, Beckett (1 M. and 
Bob. 414): — "If the witness, professing to be mine, has 
been bribed by my adversary to deceive me — if, having 
taught me to expect the truth from him, he is induced, 
by malice or corruption, to turn round upon me with . 
a newly-invented falsehood, which defeats my just 
right, and throws discredit on aU my other witnesses, 
— must I be prevented from showing the jury facts 
like these ? Suppose that in some dispute happening 
in the street, a bystander declares his name to one of 
the contending parties, and his readiness to prove his 
conduct blameless, that he attends the solicitor and 
gives in his deposition to the same effect, but, when 
sworn in open court, takes part with the adversary. 
The question then is, whether he is to be believed, or 
the other witnesses called by the same party. Some 
one in court happens to know him, and whispers to the 
attorney, ** He has deceived you in every way; he has 
given you a false name ; he is the adversary's brother, 
and partner; moreover, he has been for years notori- 
ously infamous ! " Or suppose a trial for misdemea- 
nor, and that some stranger, after voluntarily offering 
bis testimony to a calumniated man, should unex- 
pectedly side with his false accuser. If the rule 
against discrediting your own witness must be strictly 
construed, these deceptions cannot be exposed. Yon 
will be told that you have called him, you must take 
him for better and for worse, and must be bound by 
all his statements. Or, if you are permitted, by 
reason of your late discovery of these facts, to prove 
them for your own necessary protection, this must be 
because the rule cannot apply to a case where such 
facts are brought to your knowledge after you have 
placed him in the witness-box. The rule, therefore. 
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is limited by that condition; and you shall be at 
liberty to discredit your witness by such evidence, 
because you have been deceived and surprised. Can 
any reason, then, be assigned why, when equally 
deceived by his denying to-day what he asserted 
yesterday, you should be excluded from showing the 
contradiction into which, from whatever motive, he 
has fallen P It is clear that, in civil cases, the exclu- 
sion might produce great ii^ustice, and in criminal 
cases improper acquittals and fraudulent convictions." 
The Commissioners were of opinion, with Lord 
Denman, that a party should be permitted not only to 
contradict the testimony of his own witness by 
other evidence, but also to prove that the witness 
himself had made opposite statements. The (Eng- 
lish) Legislature acted on this opinion. While, 
then, a party producing a witness is not to be 
allowed to impeach his credit by general evi- 
dence of bad character, he may, if the witness in 
the opinion of the judge proves adverse, contradict 
him by other evidence; or, by leave of the judge, 
prove that he has made at other times a statement 
inconsistent with his present testimony. But before 
statute of such last-mentioned proof can be given, the circum- 
860. sT^^ stances of the statement, sufficient to designate the 
particular occasion, must be mentioned to the witness, 
and he must be asked whether or not he has made 
such statement (see s. 51, " The Statute of Evidence, 
1864.") 

In cross-examination, it is frequently material, with 
a view of impeaching the credit of an adverse witness, 
ofad?ere? ^ show that he has previously made statements 
witnoMos different from those to which he has deposed in court. 
If these statements were verbal, and were relevant to 
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the matter at issue, and the witness having been 
cross-examined on them, so as to give him an oppor- 
tunity of explanation, denied having made them, 
evidence might be adduced to prove the statements 
as to which he had been cross-examined. 

The rule of law was tHus stated by Parke, B., in 
Crowley v. Page (7 C. and P. 791) :-—" Evidence of 
statements by witnesses on other occasions, relevant 
to the matter at issue, and inconsistent with the 
testimony given by them on the trial, is always 
admissible in order to impeach the value of that 
testimony; but it is only such statements as are 
relevant that are admissible ; and in order to lay a 
foundation for the admission of such contradictory 
statements, and to enable the witness to explain 
them, and, as I conceive, for that purpose only, the 
witness may be asked whether he ever said what is 
suggested to him, with the name of the person to 
whom, or in whose presence he is supposed to have 
said it, or some other circumstance sufficient to 
designate the particular occasion. If the witness, 
on the cross-examination admits the conversa- 
tion imputed to him, there is no necessity 
for giving further evidence of it; but if he 
says he does not recollect, that is not an admis- 
sion, and you may give evidence on the other side to 
prove that the witness did say what is imputed, 
always supposing the statement to be relevant to the 
matter at issue. This has always been my practice. 
If the rule were not so, you could never contradict a 
witness who said he could not remember.*' 

A doubt had arisen on the law as laid down above by 
Mr. Baron Parke, in consequence of Lord Chief -Justice 
Tindal having, in one case, said he had never heard 

a 
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snch evidence admitted in contradiction, except where 
the witness had expressly denied the statement ; and 
of Lord Abinger having, on another occasion, ex- 
pressed a similar opinion. This conflict of authority 
has been set at rest, and Mr. Baron Parke's ruling, as 
"the most sound, and fittest to be followed," has been 
expressly enacted. 

If a witness, upon cross-examination as to a former 
statement by him, inconsistent with Ms present testi- 
mony, does not distinctly admit that he has made 
such statement, proof may be given that he did in 
fact make it. But before such proof can be given, 
the circumstances of the statement, sufficient to 

Statute of desig^nate the particular occasion, must be mentioned 
sec. 6d. to him, and he must be asked whether or not he has 
made such statement (see s. 52 " The Statute of Evi- 
dence, 1864.") 

statute of When the contradictory statement alleged to have 

see. 68 (m) ^®^ made by the witness was vn wHUng, the rule, as 
laid down in the Queen's Case (2 B. and B. 286 ; and 
see note to s. 53, "The Statute of Evidence, 1864") 
had hitherto been that the cross-examining counsel 
must produce the document as his evidence, and have 
it read in order to found upon it any questions to the 
witness. That this rule might not be evaded, it was 
further laid down that the witness could not be asked 
whether he had ever made representations of the 
nature suggested to hiln, without counsel informing 
him whether the questions referred to representations 
in writing or in words alone. Thus, a counsel 
defending a prisoner, was not permitted to ask a 
witness for the prosecution whether he had not made 
a different statement before the magistrate, without 
first reading over and putting in his deposition. The 
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effect of the rule in practice was to exclude the 
former statement; and its soundness was much 
questioned by judges and by commentators on the 
Law of Evidence. Lord Brougham has observed, " If 
I wish to put a person's memory to the test, I am 
not allowed to examine him as to the contents of a 
letter or other paper which he has written. I must 
put the document into his hands before I ask him 
any questions upon it; though by so doing he at 
once becomes acquainted with its contents, and so 
defeats the object of my inquiry. Neither am I, in 
like manner, allowed to apply the test to his veracity; 
and yet how can a better means be found of sifting a 
person's credit, supposing his memory to be good, 
than examining him to the contents of a letter 
written by him, and which he believes to be lost ? ** 

The chief reason assigned for the rule was, that the 
adoption of a contrary course would enable the cross- 
examining counsel to put t^e court in possession of a 
part only of the contents of the writing, though a 
knowledge of the whole might be essential. But the 
obvious answer to this oljection to an alteration in the 
rule is, that the witness on re-examination maybe ques- 
tioned as to any other parts of the writing which may 
tend to qualify, contradict, or explain the passages 
referred to in cross-examination. The rule has accord- 
ingly been altered ; and a witness may now be cross- 
examined as to previous statements made by him in 
writing, or reduced into writing, relative to the sub- 
ject matter of the cause, without such writing being 
shown to him. But, if it is intended to contradict the statute of 
witness by the writing, his attention must, before see. 63. 
such contradictory proof can be given, be called to 
those parts of the writing, which are to be used for 
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the purpose of contradicting him (s. 63, " The Statute 
of Evidence, 1864.") 
sutute of The judge may also, at any time durinir the trial, 
•ec. 68. require production of the writing for his inspection, 
and make such use of it for the purposes of the trial 
as he thinks fit (s. 53, " The Statute of Evidence, 
1864.") Any ahuse of the facility for cross-examin- 
ation thus given, may be prevented by the judge 
calling for, and dealing with the writing as he 
thinks fit. 

Proof of An important test of the veracity of a witness may 

preTiooB , - . . 

oonviotion be found in his general (diaracter. If he has been 

witneis. guilty of offences which imply want of probity, and 
especially absence of veracity, such as peijury, forgery, 
or the like, such facts ought evidently to be considered 
in forming an estimate of the value of his evidence, 
particularly if it be in confiict with the testimony of 
another witness of unquestioned integrity. But 
because a person is in possession of a fact which 
is important to another in a legal proceeding, to 
which he individually is no party, should he, by 
becoming a witness to prove that fact, be made liable 
to be interrogated as to some delinquency of which 
no proof may exist, or as to some offence for which he 
has already paid the penalty ? The obvious hardship 
of subjecting a witness to such an examination be- 
comes more striking, if the individual, having been 
really guilty of any offence, has since recovered his 
character, and the good opinion of his neighbours. 
But if the witness deny the imputation ? Should the 
party cross-examining be at liberty to prove, by other 
testimony, the offence or the conviction which he 
alleges against the witness ? Such a course might 
involve grievous iigustice to the witness, for he 



,y Google 



APPENDIX. 113 

might have no notice of the acoosation about to be 
made, and conld not be expected to come prepared to 
defend himself from charges of which he might be 
wholly innocent. 

The law of England accordingly protected a witness 
against such consequences; and, while it allowed 
such questions to be put, it left the witness at liberty 
not to answer ; and if he did answer, and denied the 
imputation, his denial was conclusive, and could not 
be controverted. The rule has, however, been modi- 
fied. A witness may be questioned, as he has hitherto 
been, as to whether he has been convicted of any 
felony or misdemeanor ; but if, upon being so ques- statute of 
tioned, he either denies the fact, or refuses to answer, geo. 50. ' 
the opposite party may prove such conviction (s. 50, 
'' The Statute of Evidence, 1864.") The denial of the 
witness, or his refusal to answer is no longer con- 
clusive. On the contrary, it exposes his whole evidence 
to the imputation of being false, if a conviction be 
proved. On the other hand, if the fact of the convic- 
tion be admitted by the witness, the examination can 
go no further ; and the admission wiU afford ground 
for a presumption that, in other matters, the witness 
has spoken the truth, since he has not hesitated to 
confess a crime of his previous life. 

With regard to questions which do not tend to 
expose him to prosecution, but which tend to degrade 
his character, by imputing to him misconduct not 
amounting to legal criminality, or the having been 
convicted of a crime, the law, in like manner, protects 
him in refusing to answer, unless the misconduct 
imputed has reference to the cause itself. The law 
of England also protects a witness in refusing to 
answer any question where the answer may tend to 
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subject him to a criminal proseoation, a penalty, or a 
forfeiture. 

DOCUMBNTABT EviDBNCB. 

AttestiDg The law as to docimbentary evidence has also been 

WitQ688M> 

in some respects altered and improved. Many in- 
struments must be attested by one or more witnesses. 
Thus, a will, to be valid, must be attested by two 
witnesses ; an agreement between a master of a ship 
and a merchant seaman by one, a warrant of attorney 
or cognovit must be attested by an attorney. In- 
struments are often attested in a particular way, in 
consequence of their being executed under powers 
where the parties creating such powers required such 
attestation. It is also usual in the case of instru- 
ments under seal, and by no means uncommon in the 
case of ordinary written agreements, to have docu- 
ments subscribed by one or more attesting witnesses. 
It had formerly been the rule that before an 
attested document could be received in evidence, the 
attesting witness should be called to prove the execu- 
tion. So stringent was this rule, that in ah action of 
ejectment by a mortgagee, in which the execution of 
the mortgage was admitted by the defendant in the 
witness-box, the plaintiff was, notwithstanding, non- 
suited by the judge, and by the court held to have 
been so properly. "The principle on which the 
necessity for producing the attesting witness rests is, 
that the witness is supposed to be conversant with 
all the circumstances under which the deed was 
^ executed. But it is notorious that in practice the 
attesting witness, in the majority of cases, knows 
nothing of the transactions, the instrument having 
been prepared, a clerk, a servant, or a neighbour is 
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called in to attest it. Added to which, as parcA 
testimony is not admitted to contradict or vary 
the terms of a written instrument, the occasions are 
few indeed where the evidence of the attesting wit- 
ness goes further than to prove the execution of the 
writing. On the other hand, the necessity of calling 
the witness, where the execution of the instrument is 
not the real matter in dispute, and where there are no 
concomitant circumstances to be inquired into, is often 
attended with difficulty and expense, and sometimes 
[a« in the case above referred to] leads to the defeat of 
justice. Cases have occurred where, in tracing a title, 
numerous witnesses from distant parts have l>een 
rendered necessary to prove the formal execution of 
deeds, though* their execution was not really in dis- 
pute, and the handwriting to aU. might have been 
proved by a single witness, and doubtless would have 
been admitted, but for the difficulty which it was 
thought would, by the existing rule, be thrown in the 
way of the party alleging title" {Second Report of 
the Common Law Commissioners, 1850, p. 23.) It 
has sometimes also happened at a trial, that it has 
become necessary to give in evidence a document which 
it had not been supposed would be required; or a 
document has been produced by a witness, which un- 
expectedly turns out to be attested. The attesting 
witness not being at hand, although the signature of 
the party might be easily proved, or the witness pro- 
ducing the instrument might have heard him admit 
the execution, the document could not be received, 
and the party requiring it has accordingly lost his 
cause. 

When the genuineness of a document is not in dis- 
pute, the parties ought not to be limited to any par- 
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ticolar witness to prove the execution. When the 
genuineness of a document is in dispute, the party 
producing it will be sure to call the attesting witness, 
as his absence would tend to throw the greatest dis- 
credit on the instrument. It is, therefore, no longer 
necessary to prove by the attesting witness any instm^ 

Statatfl of ment to the validUy of which attestation is not requisite ; 

Bee. 66. * and such documents may be proved by admission or 

otherwise, as if there had been no attesting witness 

thereto (see s. 56, " The Statute of Evidence, 1864.") 

ComparisoD In giving documentary evidence, .the genuineness 
writing, of the handwriting frequently comes in dispute. 
Hitherto handwriting might have been proved by a 
witness who had acquired a knowledge of it, by having 
seen the party write even in a single instance ; or by 
one who had never seen the party write at all, but 
who, by correspondence which had been acted upon» 
had acquired a knowledge of his handwriting. The 
law, however, did not allow a witness to institute a 
comparison between the handwriting in dispute, and 
documents the genuineness of which was not dis- 
puted; and it prevented even the jury from doing so, 
unless such documents were otherwise in evidence in 
the cause. 

This rule of law, and a doubt which has arisen as to 
the extent to which it ought to be carried, ai'e well 
illustrated in two cases referred to by the Commis- 
sioners (1850) in their Report. 

In Doe d. Mvdd v, Luckermora (5 A. and E. 703,) 
which was an action of ejectment, a will was produced 
by the defendant; and on one day of the trial an 
attesting witness was called, who swore that the 
attestation was his. On cross-examination, eighteen 
other signatures were shown the witness (none of 
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which were in eyidence,) and he acknowled^red them 
to be his. On a subsequent day, a witness was ten- 
dered for the plaintiff to prove the attestation not to 
be genuine. This witness was an inspector at the 
Bank of England. It was his business to compare 
the signatures to powers of attorney with the former 
signatures of the parties, to ascertain their genuine- 
ness ; but he had no knowledge of the handwriting 
of the supposed attesting witness, except from having, 
previously to the trial, and again since he had been 
called as a witness, examined the signatures admitted 
by him to be his. His evidence was rejected ; and 
on motion for a new trial, on the ground of the im- 
proper rejection of evidence, the question was whether 
the witness who had, by seeing the signatures of the 
writings admitted to be genuine, acquired, as he 
affirmed, a knowledge of the handwriting, might be 
asked whether he believed the signature of the attest- 
ing witness to be the handwriting of the person who 
wrote the other signatures. Two judges were of 
opinion that the evidence ought to have been received, 
the others that it ought not. It would seem that the 
evidence was properly rejected. In the FitzwaMer 
Peerage Case (10 CI. and Fin. 193,) it was necessary to 
show that a pedigree, purporting to have been made 
ninety years before, by an ancestor of the claimant, 
was in point of fact written by him. In order to 
do so, an inspector of franks and official correspond- 
ence was caUed, who stated that he had examined 
the signatures to other documents admitted to have 
been executed by the ancestor; that they were 
written in a remarkable character, and that his 
mind was so impressed with that character, 
as to enable him, without immediate comparison, to 
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say whether any other document was or was not in 
the handwriting of the same person. Tliis evidence 
was rejected by the committee. The family solicitor 
was then called. He stated that he had acquired a 
knowledge of the ancestor's handwriting, from haying 
had occasion at different times, and in the oourse of 
business, to examine many instruments purportiBg 
to haye been written or signed b^ him, and whidi 
instruments came to the claimant of the peerage, 
with property formerly belonging to that ancestor. 
This witness was held competent to proye the 
ancestor's handwriting. 

There was also a difference of opinion on another 
point, yiz., whether writings not admissible as 
eyidence in the cause, though purporting to be 
written by the party whose handwriting is disputed, 
may be put into the witness's hand to be lused for 
testing his knowledge of that handwriting. In 
Griffiia v, Ivery (11 A. and E. 322,) the issue being 
whether the acceptance on a bill of exchange was 
signed by the defendant, witnesses acquainted with 
his handwriting being called to proye the negatiye, 
it was proposed, in cross-examination, to lay before 
each witness a paper purporting to bear the defen- 
dant's signature, and to inquire of each his opinion 
whether this was the defendant's signature. This 
was proposed for the purpose of testing their know- 
ledge of the defendant's handwriting. This eyidence 
was rejected, and the Court of Queen's Bench decided 
that, as the proposed paper was no part of the proofs 
in the cause, the inquiry was not allowable. In the 
subsequent case of Toung v, Honner (2 M. and B. 536,) 
an action against the defendant as acceptor of a bill, 
a witness called on his behalf stated that he believed 
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the signature not to be the handwriting of the defen- 
dant, giving as his reason that the defendant always 
signed his name with certain initials^ the signature to 
the bill being at fall length. In orots-examination a 
paper, not in anyway relevant to the issue, being put 
into his hand, he stated that he believed it to bear 
the genuine signature of the def^dant. It was then 
proposed to ask him whether the signature was not 
in the same form as that upon the bill, namely at full 
length. Upon this being objected to, BarOn Alderson, 
after consulting the Court of Exchequer, stated that 
they were unanimously of opinion that the cross-ex- 
amination was regular, and that the question objected 
to might be put. The Court of Exchequer could not 
concur in the decision of the Court of Queen's Bench 
in Oriffiis v, Ivery (supra.) 

The reasons for the exclusion of other writings as 
a medium of comparison, are fully discussed in the 
Report of the Commissioners, who were of opinion, 
moreover, that it was " indefensible in principle to 
allow a witness to institute a comparison with the 
recollection of writings which he may have seen long 
ago, and of which but a faint trace may remain on 
his mind, and yet to prohibit a fresh comparison with 
genuine writings, more especially when, for the pur- 
pose of trying the accuracy of the witness, it is pro- 
posed to apply the test of requiring his judgment on 
writing which is not disputed. Still less defensible 
did it appear to leave the jury to act on the judgment 
of a witness, who, after all, can only form that judg- 
ment on a comparison of the disputed writing with 
others, and yet to deny the jury the opportimity of form- 
ing their own judgment on the same materials" (Second 
Bejport of the Common Law Commissioners, 1850, p. 26.) 
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The Commissioners accordingly suggested an alter- 

tion in the role of law, and their recommendation has 

been adopted. Comparison of a disputed writing with 

any writing proved to the satisfaction of the judge to 

be genuine, may now be made by witnesses ; and such 

writings and the evidence of witnesses respecting the 

sutate of same, may be submitted to the court, and jury, as 
Evidence, * ^ j j* 

860.50. evidence of the genuineness or otherwise of the 

writing in dispute (see sec. 56, '^The Statute of Evi- 
dence, 1864.") 

Such are the chief alterations in the English law 
of evidence, which have been embodied in the Yio- 
torian Statute of Evidence, passed in 1864. 
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*^ N,B.—The figuitB refer to the Sections of the Act.** 



ABORIGINAL NATIVE, 

eyidence of may be received, 42 
ACQUITTAL, 

proof of, 23 
ACT OF State 

. may be proved by copy, 20 

authentication of copy, 20 

of Governor or Governor-in-Coxincil, proof of, 26 
ADMINISTRATION, 

Letters of, with wiU (or codicil) annexed, 28 
ADMISSION, 

proof of, 13 
AFFIDAVIT 

deposited in Court may be proved by copy, 20 
authentication of copy, 20 

affirmation instead of, 34 

declaration substituted for, 35 

after substitution affidavit unlawful, 36 
AFFIRMATION 

without oath, when admissible, 34 
force and effect of, 34 
false, perjury, 39 

evidence of aboriginal or infant may be given on, 42 
ASSEMBLY (LEGISLATIVE.) See Lbgislativb Assembly. 
BOARD 

appointed by Govemor-in-Council may summon wit- 
nesses, 14 

service of summons, 14 

refusal to attend or give evidence, 15 

witnesses' expenses, 16 
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BOABD (eofiHnuedy- 

giving false eyidence before, pequry, 39 

statement of witness before, not to be nsed against 
him, 49 

except on charge of peqnry against witness, 49 
BOOK, 

entry in, proof of, 24 

admissible on production, proof of, by copy, 25 
BY-LAW, 

proof of, by copy, 24 

publication in GoMette, proof of, 26 
CAUTION 

to be given to aboriginal or infant witness, 42 
CHIEF SECRETARY, 

certificate of, proof of, 26 

signature of, judicially notaced, 54 
CLERGYMAN 

not to disclose confession without consent, 47 
CODICIL. ^e«WiLL. 
COMMENCEMENT of Act, 69 
COMMISSION to examine witnesses, 4 

costs of application for, 8 

false evidence before, pequry, 39 

appointed by €k)vemor-in-CounciL Se* Boabd 
COMMISSIONER 

of titles, signature of, judicially noticed, 64 

of insolvent estates, signature of, judicially noticed, 54 
COMPANY, 

certain documents of, may be proved by copy, 24 
COMPARISON of handwriting, proof by, 66 
CONDUCT MONEY. See Witness. 
CONFESSION 

to clergymen privileged, 47 

not to be rejected on account of promise or threat unless, 
etc., 57 

purporting to be on oath not to be rejected unless, etc., 57 
CONTEMPT OF COURT, 

non-attendance of witness for examination under com- 
mission, 5 
CONTRADICTION OF WITNESS 

as to previous conviction, 50 

by party producing, when adverse, 61 

by proof of previous inconsistent statement, 52 

by proof of previous inconsistent written statement, 53 
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CONVICTION, 
proof of, 23 

previous, witness not incapacitated by, 41 
may be questioned as to, 50 
of witness may be proved, 50 
See Justice. 

COPY, 

proof of documents by, 20-25 

by press or machine admissible, 29 

printing, falsely purporting to be printed by Govwai- 

ment printer, felony, 83 
tendering such in evidence, felony, 83 

COEONER'S INQUEST, 

proceedings before justices in nature of, oath, 58 

COEPOEATION, 

certain documents of, may be proved by copy, 24 

COSTS 

of application for Commission to examine witnesses, 8 
of proving fact or document after refusal to admit, 12 
where no notice to admit, 12 

COUNCIL (LEGISLATIVE.) See Legislative Oouncil. 

COUNTY COURT, 

in action in, Commission to examine witnesses, 4 
notice to admit facts or documents, 12 
order for inspection of property, 17 
judge's signature, judicially noticed, 54 

COURT OF MINES. See Mines (Coubt of.) 
CRIME, 

incapacity of witness by reason of, abolished, 41 

CROSS-EXAMINATION, 52, 53 
CROWN GRANT. See Grant. 

DECLARATION 

without oath, when admissible, 84 
force and effect of, 34 
substituted for oath or affidavit, 85 
substitution to be notified in Gazette, 86 

voluntary, may be received by justice, notary, 87 

attesting witness may prove execution by, 87 

fee payable on, 38 

false, peijury,.39 

evidence of aboriginal or infant under seven years to 
be given by, 42 
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DECBEE 

may be proved by copy, 20 

autiientication of copy, 20 
DEED 

attesting witness may prove execution by declaration, 37 
DEFENDANT 

in criminal proceedings may make statement, 44 
not competent to give evidence, 45 
need not criminate himself, 45 
DEPAETMENTS (PUBLIC) 

in matters relating to declaration instead of oath or 
affidavit, 35 
DEPOSITIONS 

under Commission to be returned to Prothonotary, 9 
when to be read in evidence, 10 

under repealed Acts, 30 

declaration instead of, 34 
DISABILITIES 

of witnesses, 46-49 
DISCOVERY, 

means of affording to litigants, 17-19 
DOCUMENTAET evidence, 20-33 
DOCUMENTS, 

notice to admit, 12 

inspection of, 18 

compelling party to answer what he has in his posses- 
sion, 19 

deposited in Court may be proved by copy, 20 

authentication of copy, 20 

certain public and corporation may be proved by copy, 24 

public, admissible on production, proof of by copy, 25 

admissible in England to be admissible in Victoria^ 31 

falsely certifying, a misdemeanour, 32 

forgery of seal, stamp, or signature of, felony, 33 

tendering forged in evidence, felony, 83 

forged, tendered in evidence, to be impounded, 38 
EVIDENCE, 

in peijury, all material, 40 
EXAMINATION 

of witnesses under Commission, 4-7 

costs of application for Commission, 8 

depositions to be returned, 9 

when to be read in evidence, 10 
to be certified by examiners, 10 
under repealed acts, 80 
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EXAMINEES under Commission, 4-7 
to make special report, 7 
proceedings thereon, 7 
to return depositions, 9 
to certify depositions, 10 

EXPENSES 

of witnesses. See Witnesses. 

EXTRAJUDICIAL OATHS 
abolished, 58 

FACTS. 

notice to admit, 12 

statement of, may be made by person charged with 
offence, 44 

FEE 

for certificate of enrolment of Crown grant, 21 
for certified copy of register of vessel, 22 
for certificate of conviction or acquittal. 23 
for copy or extract of public book or document, 25 
on taking declaration, 38 

FELONY, 

witness need not give answer tending to subject him 
to punishment for, 48 

FOREIGN STATE. 

treaties, judicial proceedings, etc., of, proved by copy, 20 

authenticaUon of copy, 20 
administering oath to validate documents to be used 
in, 58 
FORGERY 

of documents, 33 
GOVERNMENT GAZETTE, 
evidence of publication. 26 

substitution of declaration for oath in certain cases to 
be notified in, 36 

GOVERNMENT PRINTER, 

printing copy falsely purporting to be printed by, 

felony, 33 
tendering such copy in evidence, 33 

GOVERNOR, 

act of, proved by Ocutette, 26 
signature of judicially noticed, 54 

GOVERNOR-IN-COUNCIL, 

Act of, proved by Oazette, 26 

substitution of declaration for oath by, 35, 36 
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GEANT (CEOWN,) 

proof of, 21 
HABEAS CORPUS 

ad testificandum, 6 
HANDWRITING, 

proof of, by comparison, 66 
HUSBAND 

of party, competent witness, 43 

of defendant in criminal case not, 45 

not compellable to disclose communications of wife, 46 
INCAPACITY 

of witness from crime or interest abolished, 41 
INDUCEMENT, 

confession not to be rejected on account of, unless, etc., 57 
INFANT 

under seven years, evidence of, 42 

INQUEST (CORONER'S.) See Cobonbb's Inquest. 

INSOLVENCY (COURT OF) 

judge's signature to be judicially noticed, 54 

INSOLVENT ESTATES, 

Commissioner of, signature judicially noticed, 54 
INSPECTION 

of property by parties, 17 

by witnesses, 17 
of documents, 18 
INSTRUMENT, 

execution may be proved by declaration, 37 
proof of execution by attesting witness unnecessary 
when, 55 
INTEREST, 

witness not incapacitated by, 41 
INTERROGATORIES, 

examination of witnesses on, 4 
JOINT-STOCK COMPANY. See Company. 
JUDGE 

of Supreme Court, signature judicially noticed, 54 
County Court, signature judicially noticed,- 54 
Court of Mines, signature judiciaUy noticed, 54 
Court of Bankruptcy or Insolvency, signature judi- 
cially noticed, 54 
JUDGMENT 

may be proved by copy, 20 
authentication of copy, 20 
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JUDICIAL NOTICE 

of certain signatures, 54 

JUDICIAL PROCEEDINGS 
may be proved by copy, 20 
authentication of copy, 20 
declaration not to be substituted for oath in, 85 

JUSTICES, 

in summary proceedings before, declaration not to be 

substituted for oath, 35 
may receive voluntary declaration, 37 
not to administer extrajudicial oaths, 58 

LEGISLATIVE ASSEMBLY, 

proceedings before, oath, 58 

LEGISLATIVE COUNCIL, 
proceedings before, oath, 58 

LEGISLATURE, 

votes and proceedings of, how proved, 27 

MACHINE COPY, 

evidence of writing, 29 
MARRIAGE, 

communications between husband and wife during, 
privileged, 46 
MASTER IN EQUITY, 

signature of, judicially noticed, 54 
MATERIALITY 

of evidence, need not be alleged or proved in trial for 
perjury, 40 
MINES (COURT OP,) 

in action or suit in. Commission to examine witnesses, 4 
notice to admit facts or documents, 12 
inspection of property 17 
NOTARY PUBLIC 

may receive voluntary declaration, 37 
NOTICE, 

to admit, 12 

form of, 12 
proof of, 13 
to produce proof of, 13 
OATH, 

power to administer, 34 

affirmation or declaration, without, 34 

declaration substituted for in certain cases, 35 

of allegiance, declaration not to be substituted for, 35 
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OATH (continued)^ 

in judicial proceedings declaration not to be substituted 

for, 35 
substitution to be notified in Oatette, 36 
after substitution oath unlawful, 36 
persons empowered to administer, may take voluntary 

declaration, 37 
extrajudicial oaths abolished, 58 

ORDER 
Judge's 

for production of original record, 3 
for examination of witnesses on interroga- 
tories, 4 
for Commission to examine witnesses, 4 
for inspection of property by parties, 17 
documents, 18 
to compel party to answer what documents he has in 

his possession, 19 
of a Court, may be proved by copy, 20 
authentication of copy, 20 

PARLIAMENT. See Leqisla^tubb. 

PARTIES 

competent witnesses, 43 

husbands and wives of, competent witnesses, 43 
defendant in criminal cases not competent to give 
evidence, 45 

need not criminate himself, 45 

husband or wife of, not competent wit- 
ness, 45 
PARTS, 

division of Act into, 1 
PENALTIES 

for non-attendance before Board or Commission, 15 
refusal to give evidence before Board or Commission, 15 
for falsely certifying documents, 32 
for forging seal, stamp, or signature of document, 33 
for tendering forged document in evidence. 33 
for printing copy purporting to be printed by Govern- 
ment printer, 33 
for tendering such copy in evidence, 33 
for false declaration, 39 
for false evidence, 39 
PERJURY, 

false declaration or affirmation, subject to penalties of, 39 
all evidence material in trial for, 40 
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PHYSICIAN 

not to disclose information acqtiired professionally with- 
out consent of patient, 47 
except in cases of insanity, 47 

PLEADING 

deposited in Court may be proved by copy, 20 
authentication of copy, 20 

PEESS COPY, 

evidence of writing, 29 

PEISONER 

required as witness under Commission, 6 
charged with offence may make statement, 44 

PKIVILEGED COMMUNICATIONS, 
between husband and wife, 46 
confessions to clergymen, 47 
statements to physicians, 47 
evidence given to Board or Commission, 49 

PEIVILEGES 

of witnesses, 45-49 
PROBATE, 

proof of will or codicil by, 28 
PROCLAMATION 

may be proved by copy, 20 

authentication of copy, 20 

Royal, proof of, 27 
PROMISE, 

confession not to be rejected on account of, unless, etc., 57 
PROTHONOTARY, 

signature of, judicially noticed, 54 
REFUSAL 

to admit fact or document after notice, 12 
REGISTER 

of vessel, proof of, 22 

proof of entry in, 24 
REGISTRAR-GENERAL, 

signature of, judicially noticed, 54 

(Assistant,) signature of, judicially noticed, 54 
REGISTRAR OP SUPREME COURT, 

signature of, judicially noticed, 54 
REGULATIONS 

for allowances to witnesses before Board or Commis- 
sion, 16 

publication in Gazette, proof of, 26 



,y Google 



130 THE STATUTE OF EVIDBNCR. 

REPEAL 

of Acts, 2 

REPORT, 

examiners under Commission to make, 7 

REVENUE (PUBLIC) 

in matters relating to, declaration may be substituted 
for oath, 35 

ROYAL PROCLAMATION. See Proclamation. 

RULE 

of Court for production of original record, 3 

for examination on interrogatories, 4 
for Commission to examine witnesses, 4 
for inspection of property, 17 

publication in Gazette proof of, 26 ♦ 

SANITY, 

communications to physicians where sanity of patient 
in dispute, 47 
SEAL, 

forging to document, 33 

SHIP, i^ee Vessel. 

SIGNATURE, 
forgery of, 33 

signatures judicially noticed, 54 
STAMP, 

forgery of, 33 
STATEMENT, 

person changed with offence may make, 44 

before Board or Commission not to bo used against 

witness, 49 
except on charge of pequry against witness, 49 
previous, of witness, inconsistent with present testimony 

may be proved, 52 
previous, in writing, witness may be examined as to, 
without producing it, 53 
contradiction of witness by, 53 
judge may require production of, 53 
SUBPCENA 

may include any number of witnesses, 3 
duces tecum for production of original record, 3 
persons present may be esiamined without, 11 
SUMMONS 

may include any number of witnesses, 3 
for production of original record, 3 
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SUPEEME COURT, 

signatures of judges and registrar, judicially noticed, 64 

SITRGEON. See Physician. 

THBEAT, 

confession not to be rejected for, unless, etc., 57 

TITLE 

of act, 1 

TITLES, 

commissioner of, signature judicially noticed, 54 

TREASON, 

witness need not give answer tending to subject bim to 
punisbment for, 49 

TREATY 

may be proved by copy, 20 
autbentication of copy, 20 

VESSEL, 

register of, bow proved, 22 

VOLUNTARY 

declarations, 37 * 

VOTES AND PROCEEDINGS 
of Legislature, bow proved, 27 

WIFE 

of party competent witness, 43 
of defendant in criminal case not, 45 
not compellable to disclose communications of husband, 
46 

WILL 

deposited in Court may be proved by copy, 20 
autbentication of copy, 20 
proof of, by probate, 28 

by letters of administration with will annexed, 
28 
attesting witness may prove execution by declaration, 37 

WITNESS, 

any number of witnesses may be included in subpoena 

or summons, 3 
oath may be administered to, 34 
may ms^e a£Srmation or declaration in lieu of oath, 

when, 34 
incapacity of, from crime or interest abolished, 41 
must answer questions, which disgrace or criminate, 48 
unless answer would subject to indictment, 48 
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WITNESS (eofdinued)— 

may be questioned as to haying been convicted, 50 
conviction of, may be proved, 50 
party calling, may contradict, 51 

cannot discredit by evidence of bad cha- 
racter, 51 
may prove previous different statement, 51 
contradiction of, by proving previous inconsistent state- 
ment, 52 

by previous written statement, 53 
under Commission, attendance of, 5 
refusal to attend, 5 
conductmoney and expenses, 5, 
not compellable to produce certain docu- 
ments, 6 
prisoners required as, may be brought up, 6 
Board or Commission appointed by Govemor-in-Coundl 
may summon, 14 

service of summons, 15 
penalty for non-attendance, 15 

for refusal to give evidence, 15 
allowances for expenses, 16 
evidence not to be used against, 49 

except in charge of perjury against, 49 
certificate of chairman evidence that state- 
ment is privileged, 49 
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